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A.231.276/XV-4495

Application for annulment

FOR :

VERSUS :

1. the LEAGUE OF HUMAN RIGHTS, non-profit association, represented by its board
of directors, registered with the ECB under number 410.105.805, whose registered
office is located at 1000 Brussels, rue du Boulet, 22,

2. the NATIONAL ACTION COORDINATION FOR PEACE AND DEMOCRACY,

abbreviated as CNAPD, a non-profit association, registered with the ECB under
number 0467.256.918, whose registered office is located at 1210 Saint-Josse ten-
Noode, Chaussée de Haecht, 51,

3. FORUM VOOR VREDESACTIE, abbreviated as VREDESACTIE, a non-profit

association represented by its board of directors, registered with the BCE under
number 418.539.459, whose registered office is at 1050 Ixelles, rue Van Elewijck, 35,

applicants,

having as counsel Me Vincent LETELLIER, lawyer at 1030 Brussels, rue Vanderlinden,
35, at whose firm he has elected domicile (e-mail: v.letellier@res-publica.be),

the Minister President of the Walloon Region, whose cabinet is established at 5100
Namur (Legs), rue Mazy, 25-27,

opposing party,

To Mr. First President, Ladies and Gentlemen the Presidents and Councilors who make up the Council

of State,
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By the present request, the applicants have the honor to seek the annulment of the

decisions taken on July 8, 2020 by the Minister-President of the Walloon Region to issue

licenses n°2208/031132, n°2208/031133, n° 2208/0311130 and n°2208/0311131 for the

export of weapons to the Kingdom of Saudi Arabia of category ML 1 ("Smooth-bore

weapons with a caliber of less than 20 mm, other weapons and automatic weapons of

‘caliber 12.7 mm (0.50 inch) or less and accessories, and specially designed components therefor'.
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1. FACTS AND FEEDBACK

1 The present proceedings are part of the actions carried out continuously since 2017 by
the applicants and other national and international NGOs, aimed at stopping the export of arms to
Saudi Arabia.

These actions are justified by the internal situation in Saudi Arabia as well as by the involvement
of this State in the war in Yemen which is at the origin of the worst humanitarian crisis in the world
according to several international organizations.

1.1. SITUATION IN SAUDI ARABIA AND YEMEN

1.1.1. THE INTERNAL SITUATION IN SAUDI ARABIA

2. Saudi Arabia is a country notorious for its regime's violence against immigrants, political
opponents, women and prisoners. Torture is systematically practiced. Freedom of thought,

expression, demonstration and association are non-existent.

According to " The Economist Group ", in 2019, Saudi Arabia ranks 159th, regarding the
democracy index, on a list of 167 countries. Saudi Arabia is therefore classified as an " authoritarian

1

regime "

Regularly, various internationally recognized non-governmental organizations and various public
bodies publish reports on the situation in
Saudi Arabia and in particular its behavior with regard to international law and

fundamental rights.

3. Thus, the latest 2019 World Report by Human Rights Watch2 on the situation in Saudi
Arabia reports in particular that, in 2018, the Saudi authorities further intensified the coordinated
repression against dissidents, human rights defenders and independent clerics. The report points
out that Saudi Arabia still applies the

1

The Economist Index disgsrgigle https://wpweidey/public/topical_report.asp@29, on

campaignid=demacracyindex2019
’ Human Rights Watch, Saudi Arabia World Report 2019, available online at:
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Sharia (Islamic law) as national law. It appears that judges routinely sentence defendants to flogging. Suspects are
held for sometimes years without judicial review or charge. Confessions are obtained by torture. Immigrant workers

experience abuse and exploitation that approximates the conditions

of forced labor.

4. Amnesty International's report summarizing the situation in Saudi Arabia during the

period 2017-2018 describes the following situation:

“ The authorities imposed severe restrictions on freedom of expression, association and assembly.

A large number of human rights defenders and government critics have been detained. Some have been
sentenced to long prison terms after unfair trials. Several Shiite activists have been executed, and many more
have been sentenced to death after being tried by the Special Criminal Court in grossly unfair proceedings.
Torture and ill-treatment in detention remained commonplace. Limited reforms took place, but women
continued to face systemic discrimination in law and practice; they were not sufficiently protected against
violence, sexual and otherwise. The authorities used the death penalty very frequently and carried out dozens
of executions. The Saudi-led coalition has again this year committed

serious violations of international law in Yemen ”
5. Discrimination against women is a major problem within the state.

The UN Committee on the Elimination of Discrimination against Women published its concluding observations on
Saudi Arabia's periodic report on March 14, 2018. The Committee expresses its " concern at the persistence of the
discriminatory laws in force in the State party, in particular with regard to the legal provisions relating to the personal
situation, the civil status code, the labor code, the on nationality and the male guardianship system, which makes

the exercise of most women's rights subject to

Agreement to the authorization of a male guardian » * . The Committee also expresses its deepest

concern about:

“(a) The high prevalence of gender-based violence against women, in particular domestic and sexual violence,
and the fact that this phenomenon remains largely unrecognized and unresearched,;

3

Amnesty International, Saudi Arabia Report 2017-2018, available online at: https://www.amnesty.org/fr/countries/
middle-east-and-north-africa/saudi-arabia/ .

* Committee on the Elimination of Discrimination against Women, Concluding observations on the combined third and
fourth periodic reports of Saudi Arabia, 14 March 2018, CEDAW/C/SAU/COQO/3-4, p. 4, available online at https://
www.ohchr.org/FR/CountriessMENARegion/Pages/SAlndex.aspx .
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(b) The non-criminalization of rape, including marital rape, sexual violence, sexual harassment and economic
violence, in the Abuse Protection Act;

(c) The absence of comprehensive legislation criminalizing all forms of violence against women;

(d) The fact that male relatives can take legal action against a “disobedient” female dependent who has run
away because of domestic violence;

(e) Persistent use by male guardians of physical violence to punish women and children under their
guardianship;

(f) The fact that the police sometimes require women who wish to lodge a complaint to be accompanied or
represented by a male guardian or another male relative;

(g) The low proportion of perpetrators of gender-based violence against women who are prosecuted and
convicted and the lenient sentences imposed for such acts;

(h) The frequent recourse to conciliation in cases of domestic violence, which can lead to re-victimization,
and the coercion often exercised by the security forces on women on the run to return to their attackers;

i) The lack of support services for women victims of gender-based violence and the fact that they are not

allowed to leave State-run shelters without the authorization of their male guardians”

On 31 May 2018, the European Parliament adopted a resolution on the situation of women's
rights defenders in Saudi Arabia, in which it underlines, in particular, to be

“ deeply concerned about the number of cases of gender-based violence in Saudi Arabia,
which remains largely underestimated and poorly documented and is justified by reasons such
as the need to punish women under male guardianship, (...)" and to be “ appalled by the
existence of the male guardianship system, under which the permission of a male guardian is
still required in a number of areas, including international travel, access to health services,
choice of residence , marriage, exit from state-run shelters for women victims of violence and

exit from
detention »°

6. Discrimination against migrants is also a major problem in Saudi Arabia
saudi.

°Ib., p. 8.
* European Parliament resolution of 31 May 2018 on the situation of women's rights defenders in Saudi Arabia,
2018/2712 (RSP), https://www.europarl.europa.eu/doceo/document/ pzfadfld8- 0232_EN.html . |ine on:
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The UN Committee on the Elimination of Racial Discrimination, in its observations of June 8, 2018, denounces
the fact that, for migrant workers, "the sponsorship system still exists in practice and that the employees
concerned can hardly change jobs or end an employment relationship and risk being victims of forced labor
and other abusive practices (exploitation, non-payment of wages, confiscation of passport, restrictions on
freedom of movement, etc.) ". The Committee also notes with concern “that the right of association and
assembly of migrants may be limited by law”. It is also concerned "about the large proportion of migrants

detained arbitrarily and the abnormally high number of migrants within the prison population and among those

sentenced to death” 7

The Committee on the Elimination of Discrimination against Women further denounces:

a) The fact that migrant domestic workers continue to face economic abuse, physical violence and exploitation, the
confiscation of their passports by their employers and the de facto persistence of the kafala system, which is still increasing

the risk of exploitation and makes it more difficult for women to change employers, even when they are victims of violence;

(b) The limited protection provided by the Domestic Workers and Similar Workers Regulations, the exclusion of domestic
workers from the scope of the labor code and access to labor courts, and the fact that domestic workers still cannot

change employers without risking being prosecuted for “evasion”;

(c) The fact that obstacles prevent migrant domestic workers from accessing justice, including the fear of being detained

or deported while legal proceedings are ongoing;

(...)»8.

7. Reports also point to serious discrimination against religious minorities . The UN Committee on
the Elimination of Racial Discrimination thus notes " with concern that ethno-religious minorities encounter
obstacles in the exercise of their right to freedom of religion or belief, in particular that they are prohibited from

build places of worship or publicly celebrate their worship. It also notes

7

United Nations Committee on the Elimination of Racial Discrimination, Concluding observations on Saudi Arabia's combined fourth
to ninth periodic reports, 8 June 2018, CERD/C/SAU/CO/4-

9, 817, available online at: https://www.ohchr.org/FR/Countries/MENARegion/Pages/SAlndex.aspx.

® Committee on the Elimination of Discrimination against Women, Concluding observations on the combined third and fourth periodic
reports of Saudi Arabia, 14 March 2018, CEDAW/C/SAU/CO/3-4, p. 18, available online at: https://www.ohchr.org/FR/Countries/

MENARegion/Pages/SAlndex.aspx.
o lbid.
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“with concern that some ethno-religious minorities are discriminated against in

) ) . - 10
in education, as well as in employment and the justice system ”

8. The rights of the child are also seriously violated.

On 31 October 2018, the Committee on the Rights of the Child published its concluding observations on the report submitted by Saudi Arabia
under article 12, paragraph 1, of the Optional Protocol to the Convention on the Rights of the Child, concerning the sale of children, child
prostitution and child pornography. The Committee expresses its concern in particular with regard to the fact that the State " remains a country
of destination for persons, including children, who are victims of trafficking for the purpose of forced labor, domestic work and, in some cases,
sexual exploitation ”. The Committee notes that " the number of cases of sexual exploitation and sexual violence online has reportedly
increased " and denounces " the repression that human rights defenders continue to suffer (who are notably arrested and detained), in

particular those who intervene in the field of the rights of the child ”

11

9. Torture and other corporal punishment are still widely practiced. In its concluding observations of 8 June 2016 on Saudi Arabia's
periodic report relating to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, the Committee
against Torture reports " that the State party continues to condemn individuals to corporal punishment and to impose such punishments,
including flogging and amputation of limbs, in violation of the Convention. The Committee is concerned that the penalties provided for in the
State party's law include such corporal punishment and other forms of punishment, which constitute torture and other cruel, inhuman or
degrading treatment or punishment within the meaning of the Convention ” 12. The Committee also notes “ with concern that confessions

obtained under duress are admissible evidence in court ”

13

° United Nations Committee on the Elimination of Racial Discrimination, Concluding observations on Saudi Arabia's combined
fourth to ninth periodic reports, 8 June 2018, CERD/C/SAU/CO/4-
9, §23.
" United Nations Committee on the Rights of the Child, Concluding observations on the report submitted by Saudi Arabia under
article 12, paragraph 1, of the Optional Protocol to the Convention on the Rights of the Child, on the sale of , Child Prostitution
and Pornography CRC/C/OPSC/SAU/CO/1, §18-24, available online at: Children, 31 October 2018, https://www.ohchr. org/FR/
CountriessMENARegion/Pages/SAlndex.aspx.

. United Nations Committee Against Torture, Concluding Observations on the Second Periodic Report of Saudi Arabia on the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, 2016, available https://
www.ohchr.org/ FREZOUCURAIMENRRBGIonEPages/SAIndex.aspx. p. 3, in line on:

* Ibid., p. 16.
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10. On October 2, 2018, making international media headlines and bringing global opprobrium, Saudi journalist
Jamal Khashoggi was assassinated at the Saudi Arabian consulate in Istanbul. Entered in order to obtain the documents
necessary for his marriage, the journalist was kidnapped, tortured, murdered and dismembered there by Saudi special
forces, on the orders of Crown Prince Mohammed Ben Salman Al-Saud. On October 22, 2018, the European Parliament
adopted a resolution on this assassination, in which it once again denounces " that the Saudi political and social system
remains undemocratic and discriminatory, makes women second-class citizens, does not allow any freedom of religion
and belief, imposes serious discrimination on the many foreign workers who live on its territory and severely suppresses
any dissenting voice " and " condemns in the strongest terms the enforced disappearance and the alleged assassination

fomented by the State of Jamal Khashoggi at the Saudi Arabian consulate in Istanbul on October 2

2018 » 14

11. On 13 December 2018, the Special Rapporteur on the promotion and protection of human rights

rights and fundamental freedoms in the fight against terrorism in Saudi Arabia

published its report, in which it notably makes " crucial recommendations on the subject of human rights, evoking
excessive anti-terrorism and security legislation which aims to stifle dissent, an overly vague definition of terrorism which
often serves as a basis for prosecuting peaceful human rights defenders and journalists, as well as the systematic

repression that takes place in the Eastern Province, where most of the Shia population resides”.

He further says he is "concerned by the number of reports of unfair trials before the special criminal court, prolonged
detentions, the use of torture, coerced confessions and a lack of transparency, and that Saudi Arabia does not provide
minimum procedural safeguards during detention and interrogation and that its courts have a habit of treating confessions

obtained under duress as evidence, which he considers to be a denial blatant and systematic justice”

15

12. On April 23, 2019, Amnesty International reported an alarming increase in the application of the death penalty

in Saudi Arabia, 37 people convicted

* European Parliament resolution on the murder of journalist Jamal Kashoggi at the Saudi Arabian consulate
in Istanbul, 2018/2885 (RSP), available online at: https://www.europarl.europa.eu/doceo/document/B- 8-
2018-0498 FR.html# partl def4 .

** United Nations Human Rights Council, Report of the Special Rapporteur on the promotion and protection
of human rights and fundamental freedoms while countering terrorism, 13 December 2018, available online
at: https://ap .ohchr.org/documents/dpage f.aspx?si=A/HRC/40/52/Add.2 .
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charges of "terrorism" having been put to death " in a frenzy of executions ".

Among them, a young man who had not reached the age of 18 at the time of the events16.
On November 12, 2019, Amnesty International reported that Saudi Arabia had criminalized
feminism, atheism and homosexuality. lllegal, atheism is punishable by death .

1.1.2. THE SITUATION IN YEMEN AND THE INVOLVEMENT OF SAUDI ARABIA

13. The conflict in Yemen stems from the 2012 overthrow of President Ali Abdallah Saleh
in a popular revolution. A Gulf Cooperation Council-brokered deal granted Saleh immunity
and transferred power to Vice President Abd Rabbo Mansour Hadi. Yemenis organized a
national dialogue conference, accompanied by a constitution-making process. In 2014, conflict
escalated between government forces led by President Hadi, the Houthis and other armed
groups over power-sharing agreements and the draft constitution. In September 2014, the
Houthis and armed forces allied to former President Saleh took control of the capital, Sanaa,
and other parts of the country, and then tightened that control.

In March 2015, Saudi Arabia formed a coalition with Bahrain, Egypt, United Arab Emirates,
Jordan, Kuwait, Morocco, Senegal and Sudan to take military action at the request of President

Hadi. The United States and the United Kingdom, among others, advise and support this
coalition.

Both the United Nations and international NGOs have, since 2015, denounced
regular and substantiated massive violations of international law and humanitarian law by the
parties to the conflict.

14. On August 17, 2018, the United Nations High Commissioner for Human Rights
releases his report containing the findings of the Panel of Eminent Experts on the human
rights situation in Yemen, including violations and abuses committed since September 201418
(Exhibit 2).

1 Amnesty International, Saudi Arabia: 37 convicts put to death in a spree of executions, 23 April 2019, available online at: https://
www.amnesty.be/infos/actualites/arti i i ill-i i

v Amnesty International, Saudi Arabia has criminalized feminism, atheism and homosexuality, 12 November 2019, available

online at: https://www.amnesty.be/infos/actualites/article/arabie-saoudite dangerous-intolerance-kingdom

* Situation of human rights in Yemen, including violations and abuses committed since September , report of the United Nations
2014 High Commissioner for Human Rights containing the conclusions of the
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This report lists and details numerous violations of international law and international humanitarian law, including:

- attacks, including airstrikes, targeting civilians (particularly bombings that hit residential areas, markets,

funerals, weddings, detention centers, civilian ships and even medical facilities);

- restrictions on access to humanitarian aid (blockade) and in general to
food, medical supplies and fuel,

- arbitrary detentions, enforced disappearances, the use of torture and
bad treatment ;

- violations of freedom of expression;

the use of sexual violence;

- the recruitment and use of children, some of whom are under the age of eleven.

The situation is such that, “ [s]ince March 2017, the [United Nations] Office for the Coordination of Humanitarian
Affairs has estimated that Yemen is affected by the largest humanitarian crisis in the world. In April 2018, out of a
population of 29.3 million, 22.2 million people needed humanitarian assistance, 11.3 million of them in the form of

emergency aid. Needs span all sectors, including health, food, water and sanitation, shelter and protection. ”
19

Among its recommendations, the expert group asks that the international community " refrain from supplying

weapons that could be used in the conflict in Yemen " . 20

15. In its latest resolution of 4 October 2018 on the humanitarian situation in Yemen, the European Parliament
notes “ that the ongoing conflict in Yemen is entering its fourth year and that more than 22 million people are in
need of humanitarian aid; that more than 17 million people are in a situation of food insecurity, among whom more

than 8 million are seriously affected by food insecurity and threatened with famine ”.

The Parliament denounces the multiple abuses committed by the parties to the conflict, including the coalition led
by Saudi Arabia, and underlines " that an international arms embargo is in force against the Houthi rebels supported

by the Iran and that, according to the European Union's 18th Annual Report on Arms Exports, States

Panel of Eminent International and Regional Experts and a Brief Presentation of Technical Assistance Provided
by OHCHR to the National Commission of Inquiry, 17 August 2018, A/HRC/39/43 (Exhibit 2).

* lbid., § 26, p. 6.

* lbid., p. 18.
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EU Member States have continued to authorize arms transfers to Saudi Arabia since the escalation
of the conflict, thus breaching Council Common Position 2008/944/ CFSP of 8 December 2008 on
export controls of weapons; whereas over the past year some EU Member States have totally or
partially suspended arms transfers to Saudi Arabia and the United Arab Emirates; that Parliament has
repeatedly called on the VP/HR to launch an initiative to impose a European arms embargo on Saudi
Arabia, in accordance with Common Position 2008/944/ CFSP .

By this resolution, the European Parliament, in particular:

20. Calls on the Council to effectively promote respect for international humanitarian law, as provided for in the
relevant EU guidelines; recalls in particular that all EU Member States should strictly apply the rules laid down
in Common Position 2008/944/ CFSP; recalls, in this regard, the European Parliament resolutions of 25
February 2016 and 30

November 2017 on the situation in Yemen; urges all EU Member States,

in this context, to refrain from selling arms and any other military equipment to Saudi Arabia,
the United Arab Emirates and any other member of the international coalition, as well as to

the Yemeni government and other parties to the conflict; " (Part 3)

16. On September 3, 2019, the Panel of Eminent International and Regional Experts established
by the United Nations High Commissioner for Human Rights tabled its supplementary report on the “
Human rights situation in Yemen, including violations and abuses committed since September 2014
" (exhibits 4 and 5).

This report updates information on the context and the situation in Yemen for the period from July
2018 to June 2019. It appears that the conflict has indeed " continued unabated over the past year,
particularly in new fronts " 21. To “ the biggest humanitarian crisis in the world ”

2 now added to “ the greatest food crisis in the world " 23,
pockets of near-famine exist in dozens of places in Yemen. Experts also express “ strong fear that

starvation could have been used as a method of warfare ”

24

16.1. The complementary report describes a whole series of serious violations of international

humanitarian law by the coalition militarily involved in Yemen. Thereby :

» The eminent experts note new airstrikes which have caused civilian casualties, in particular the
bombardment of buses carrying children and residential buildings, " raising concerns about
the determination of military objectives and respect for the principles of proportionality and

precautions

** Room 5, p. 4.
* Piece 2, p. 6.

* Room 5, p. 17.
24 Ibid.
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in the conduct of attacks ” 25. According to the eminent experts, “[t] his could result in
criminal liability of those responsible for war crimes at all levels of command. Failure
to correct targeting errors would constitute a serious violation for which accountability
would rest with those responsible at the highest levels of command, including

civil officials. » 2

But the report also establishes that the serious violations of international humanitarian law
committed by the coalition militarily involved in Yemen are far from being confined to aerial
bombardments alone. These also take place in ground operations, conducted primarily
through the use and threat of use of small arms and light weapons, artillery, combat vehicles,
their ammunition, transportation and communications equipment.

* Thus, the eminent experts relate the existence of " artillery bombardments
carried out by the Yemeni armed forces and groups affiliated with them ”:

“38. The Panel has addressed a series of allegations of indiscriminate artillery shelling carried out by the Yemeni armed
forces and groups affiliated with them, including armed groups supported by the United Arab Emirates, in particular in

Taiz, since 2015, and in Hodeida
in 2018.

39. In the 4 attacks investigated by the Group, which occurred in Hodeidah between 2018 and 2019, the Yemeni armed
forces and affiliated groups supported by the United Arab Emirates used arc -fire and impact-radius weapons
extended. 2 cases of artillery bombardment occurred in the context of intense and direct combat, while the forces
were carrying out an offensive. They would have fired mortar shells on densely populated areas, a tactic aimed at
gaining ground.

During the other two attacks, artillery fire was carried out on both sides of front lines which were relatively calm before

the offensive, and hit densely populated areas27 .

40. In addition, the Group of Experts has examined several cases of artillery bombardments aimed at
the city of Taiz, allegedly carried out by the Yemeni armed forces and groups affiliated with them.

However, he had not completed his investigation at the time of writing this report.

41. The Panel has concluded that there are reasonable grounds to believe that the Yemeni armed forces and groups
affiliated with them, including armed groups supported by the United Arab Emirates, are responsible for serious
violations of the international humanitarian law for having launched indiscriminate attacks, because of the weapons
used and the areas targeted, whether or not there was a military objective in them. These acts were likely to engage

their criminal responsibility for war crimes. »

28

% |bid., p. 7.
2 |bid.

" The applicants emphasize.

2 |bid., p. 8.

page 13 of 84



Machine Translated by Google

respublica

avocats

* Leading experts also report “ artillery shelling
of undetermined origin ":

“42. On August 2, 2018, three mortar shells allegedly fired by the Yemeni Armed Forces and affiliated
armed groups, supported by the United Arab Emirates, landed at a fish market in Haouak district,
Hodeidah. Two more shells were then fired, which landed outside Al-Thawra Hospital, killing 41 people,
mostly civilians (including 6 children and 4 women) and wounding 111 others (including 19 children and
3 women). ). According to reports, the intended target may have been a nearby Houthi base. However,
using weapons with such an impact radius in areas populated by civilians constitutes an indiscriminate
attack and a serious violation of international humanitarian law. Further investigation is needed to
determine which entity was

29

origin of the attack. »

* There is still mention of “ blockade and siege tactics .

“53. Access restrictions imposed on Yemen by the coalition, including the de facto naval blockade and
the closure of Sanaa International Airport, have significantly limited imports and hampered the delivery
of relief supplies, which have greatly contributed to the deterioration of the country's economy. The
Panel of Experts had already established that these measures had a disproportionate impact on the
civilian population, which constitutes a violation of international humanitarian law. Moreover, such
measures, in particular the total blockade imposed on Yemen by the coalition following the Houthi firing
of a ballistic missile on Saudi Arabia in November 2017, could amount to a collective penalty, a measure
prohibited by international humanitarian law. In addition, the method akin to siege warfare that the
Houthis have been using around the city of Taiz since August 2015, and which is also said to have been
used in Hajja since the end of 2018, has considerably hampered humanitarian access and imposed an
additional burden on the population. The Group is concerned by reports that the Yemeni armed forces
and groups affiliated with them have been blocking access to Dureyhimi, a town in Hodeidah

30

Governorate, since August 2018. »

» The report further recounts new arbitrary executions, new enforced disappearances,
new arbitrary detentions, new acts of torture and ill-treatment, including sexual
violence, by both the de facto authorities in place in Yemen and the Government of
Yemen , the United Arab Emirates and Saudi Arabia. Thereby :

« Governments of Yemen, United Arab Emirates and Saudi Arabia

64. The Panel reviewed the cases of at least 90 people who were allegedly killed by targeted fire or
explosions in Aden city and surrounding governorates31 between October 2015 and May 2019.
Those targeted included , according to reports, former resistance leaders, senior civilian officials,
religious leaders, influential figures within their community and people critical of the Southern Transitional
Council and the United Arab Emirates . 86 of these murders were committed between October 6, 2015
and October 23, 2018 (the date on which

* lbid., p. 9.
* lbid., p. 11.
* The applicants emphasize.
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a religious leader would have been killed for the last time). The Group investigated 10 such cases,
including 1 case in 2015, 2 in 2017, 6 in 2018 and 1 in 2019, focusing on attacks against religious leaders.

65. The Panel has investigated allegations made since its last report of arbitrary detention, enforced
disappearance, torture and ill-treatment allegedly committed by the United Arab Emirates and affiliated
forces in Bir Ahmed Il prison, Boureiga detention center and numerous unofficial places of detention
belonging to the Security Belt Forces and the elite forces of Chaboua, where suspected political
opponents were allegedly held detained. Movements of detainees between detention centers under the
control of the United Arab Emirates (including an unofficial site in Assab, Eritrea), Security Belt Forces
and elite Chaboua forces continued to occur. result in enforced disappearances and had the effect of
depriving the victims of any legal protection and of making their situation escape any judicial control.
Most of the detainees ended up being sent to Boureiga, where many of them were subjected to acts of
torture — electric shocks, hanging by the arms and legs, sexual violence and placement in solitary
confinement for long periods.

(-+)

68. The Panel has reasonable grounds to believe that the Governments of Yemen, Saudi Arabia and
the United Arab Emirates have violated the right to liberty and security of person, including by committing
enforced disappearances , carrying out arbitrary arrests and detentions and inflicting acts of
torture and other ill-treatment, including sexual violence.

They are thus likely to see their criminal responsibility engaged for the war crimes of torture, cruel or
inhuman treatment, outrages upon personal dignity, rape and denial of the right to a fair trial. The Group
also concludes that there are reasonable grounds to believe that the United Arab Emirates and the
Security Belt Forces affiliated with it were responsible for at least 10 killings, amounting to arbitrary
deprivation of life. These intentional killings constitute serious violations of international
humanitarian law, liable to engage the criminal responsibility of those responsible for war
crimes32 . These findings raise serious concerns about other reported cases of killings. »

33

» The eminent experts further note that “[tjhe Yemeni government and coalition-affiliated forces
have also continued to recruit children ", including " during a new campaign in January

2019, in which one of 'them
would have been killed "34

* Finally, by way of conclusion and summarizing the various violations of the right

described above, the report establishes the following:

“94. The Panel has reasonable grounds to believe that the Governments of Yemen, the United Arab
Emirates and Saudi Arabia, to the extent that they exercise control, are responsible

¥ The applicants emphasize.
* Ibid., p. 14.
* lbid., p. 17.
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human rights violations, including arbitrary deprivation of the right to life, enforced disappearances, arbitrary
detentions, rape and other forms of sexual violence, acts of torture, ill-treatment and recruitment of children,

as well as violations of fundamental freedoms and economic, social and cultural rights.

96. The Panel has reasonable grounds to believe that the parties to the armed conflict in Yemen have committed a
significant number of violations of international humanitarian law. Subject to the

qualification of the facts by an independent and competent tribunal, the Group concludes that:

(a) Members of the Yemeni Government and the coalition have carried out attacks using curve-firing weapons
and small-arms fire in violation of the principle of distinction, acts which may

constitute war crimes;

(b) Members of the Yemeni Government and the coalition, including Saudi Arabia and the United Arab Emirates, may
have carried out airstrikes in violation of the principles of distinction, proportionality and precaution, and may have

used starvation as a method of war, acts likely to constitute war crimes;

(c) Members of the Government of Yemen and the coalition, including Saudi Arabia and the United Arab Emirates,
have committed acts that may constitute war crimes, such as murder, torture, cruel or inhuman treatment, rape,
outrages upon personal dignity, denial of the right to a fair trial, enlistment of children under the age of 15 or

use of children with a view to their active participation in hostilities ; »

35

16.2. The eminent experts underline the responsibility of the parties involved in the
conflict but also that of third States and particularly that of the States which, like Belgium,
exert a particular influence on the parties to the conflict by supporting them directly or
indirectly, including in the form arms transfers.

The analysis of the eminent experts on the responsibility of third States deserves to be
reproduced:

« 3. Responsibility of third States

911. Other proactive steps to bring to an end violations by parties to the conflict must be carried out with due
diligence.1442 Third States are free to choose between different possible measures, as long as they are designed to
ensure respect for the law. This implies, for example, that the continued adoption of a measure that has so far proven
to be ineffective to ensure respect of the law may no longer be considered as adequate. Engaging in diplomatic
dialogue, lending good offices, offering legal assistance and referrals to international bodies are examples of

measures. However, the measures can also be

% Ibid., p. 19. The applicants emphasize.
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stronger and include measures of retorsion, such as trade restrictions and the suspension of aid or
cooperation agreements.1443

912. The measures that third States are expected to take differ according to the level of influence that a
State exercises on the party to the conflict. 1444 In Yemen, the responsibility to take measures increases
with the level of influence that a specific State has over the Government of Yemen, members of the coalition
or the Houthis. This is particularly pertinent for States — in addition to members of the coalition that are
directly involved as parties to the conflict — that provide support, directly or indirectly, to a party to the
conflict through expert advice, intelligence, training, logistic support and/or the transfer of weapons. As
regards the situation in Yemen, third State responsibility is thus particularly relevant, amongst others, for
the United States,1445 the United Kingdom,1446 France,1447 and the Islamic Republic of Iran,1448 in
view of the influence that these States exert on parties to the conflict.

913. The issue of arms transfer is illustrative insofar as it implies obligations to take both negative and
positive measures. On the one hand, the obligation to ensure respect requires that States refrain from
transferring weapons “if there is an expectation, based on facts or knowledge of past patterns, that such
weapons would be used to violate [international humanitarian law].” This obligation requires an assessment
to be made prior to any arms transfer.1449 Other related positive measures include conditioning, limiting or
refusing such arms transfers.1450

914. Similarly, the 2013 Arms Trade Treaty, to witch France and the United Kingdom are parties, prohibits
the transfer of conventional arms or related items if the State party has knowledge that they would be used
in the commission of mass atrocities, including war crimes.1451 In other cases, States need to consider
the respect for international humanitarian law by the importing State prior to authorizing the export of
conventional arms.1452 According to international law, and as explicitly provided by the International Law
Commission’s draft articles on State responsibility that are considered as an expression of customary
international law, States have an obligation to cooperate to bring to an end —

through lawful means —any serious breach of international law.1453 Considered as serious are breaches
by a State of an obligation arising under a peremptory norm of general international law.1454 It is generally
agreed that the prohibition of aggression, genocide, slavery, racial discrimination, crimes

against humanity, torture, and the right to self- determination, as well as fundamental rules of

international humanitarian law, amount to peremptory norms of international law.1455 Such duty of
cooperation is further implied in the obligation of States under the Charter of the United Nations to
promote universal respect for, and observance of, human rights and freedoms, as expressly recalled by

almost all core international human rights treaties.1456 In addition, international cooperation is an essential

element of the realization of economic, social and cultural rights.1457

915. Third States also have an obligation not to recognize as lawful a situation created by a serious breach

of international law, nor may they render aid or assistance in maintaining that situation.1458 Moreover, a
State which knowingly aids or assists another State with a view to facilitating the commission by the latter
of an internationally wrongful act is internationally responsible for doing so, provided that the act would
have been wrongful if it had been committed by the assisting State itself.1459 Accordingly, States that

knowingly aid or assist parties to the conflict in Yemen in the commission of violations would be responsible

for complicity in the relevant international humanitarian
law violations.
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Conclusion

916. As in many other conflicts, it appears that common Atrticle 1 to the Geneva Convention is not sufficiently
considered by third States that are not directly involved in the conflict in Yemen, in particular those that exert

or may exert a specific influence on the parties to the conflict. More specifically, it is questionable whether the
United Kingdom, the United States, France, and the Islamic Republic of Iran are taking all reasonable measures
to ensure the respect for international humanitarian law in Yemen.1460 The same may be said for all States
that transfer arms to the parties to the conflict in Yemen.

With the number of public reports alleging and often establishing serious violations of international humanitarian
law, no State can claim not to be aware of such violations being perpetrated in Yemen. As evidenced in the
reports of the Group of Experts, parties to the conflict in Yemen have been committing violations that may lead

to criminal responsibility for numerous war crimes.

917. For the States party to the Arms Trade Treaty, the mere fact that the State party has knowledge

that the arms transfer would be used in the commission of war crimes in Yemen would be sufficient for

a breach of the treaty to be established. According to its Article 6 (3): “A State Party shall not authorize any
transfer of conventional arms covered under Article 2 (1) or of items covered under Article 3 or Article 4, if it

has knowledge at the time of authorization that the arms or items would be used in the commission of genocide,
crimes against humanity, grave breaches of the Geneva Conventions of 1949, attacks directed against civilian
objects or civilians protected as such, or other war crimes as defined by international agreements to which it is

a Party.”

918. For all States, including those that are not party to the Arms Trade treaty, arms transfers to members of
the coalition may trigger State responsibility in the sense that they may violate the obligation of States to
cooperate to bring to an end any serious breach of international law, including serious violations of international
humanitarian law.1461 In certain cases, the provision of arms or logistic support to a party to the conflict could
amount to knowingly aiding or assisting the party in the

commission of an internationally wrongful act, hence making the state providing arms responsible for such
act.1462 This would also expose individuals in such countries to the risk of criminal responsibility for aiding and
abetting war crimes.1463 Whether the conditions for complicity, notably for war crimes, are

met as regards States supplying arms to Yemen remains to be established.1464

919. On various legal bases, the legality of arms transfers by France, the United Kingdom, the United States
and other States to parties to the Yemeni conflict remains questionable. This question is currently

the subject of various domestic court proceedings and parliamentary debates.1465 Notwithstanding the
outcome of these proceedings, the Group of Experts observes that the continued supply of weapons to parties

involved in the conflict in Yemen perpetuates the conflict and the suffering of the

population, » %

Loosely translated as follows:

«

902. According to Article 1 common to the four Geneva Conventions, the States parties have the duty not only

to respect the Conventions, but also to ensure their respect, in all circumstances.

% Piece 4, pp. 216-221.
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This provision has been interpreted as providing that “States, whether neutral, allied or enemy, must do
everything reasonably in their power to secure the observance of the Conventions by the other parties

to a conflict"1434. The obligation to respect and ensure respect is not limited to the Geneva Conventions,
but extends to all international humanitarian law. In particular, it is now recognized in customary law that
States cannot encourage parties to an armed conflict to commit violations of international humanitarian
law and that they must use their influence, to the extent possible, to put an end to them.

903. It is further generally accepted that the obligation to secure respect for the four Geneva Conventions
and for international humanitarian law in general involves both negative and negative obligations.

not to encourage, aid or asgesitiveiolbdiatienef. tiver Svavefroon s 8ntaivithalegarduospolaivis to say
obligations, the parties must take reasonable measures to induce States which violate the Conventions
to act

in accordance with international humanitarian law.

904. The fact that the obligations arising from international humanitarian law apply erga omnes

means that all States have a legal interest in their observance. This is another basis for the obligation to
respect and ensure respect for international humanitarian law, as expressed in common article 1 of the
Geneva Conventions.

911. Other proactive measures aimed at ending violations committed by parties to the conflict must be
taken with due diligence.1442 Third States are free to choose between different possible measures,
provided that they are designed to ensure the respect for the law. This implies, for example, that the
continued adoption of a measure which has so far proved ineffective in ensuring compliance with the
law may no longer be considered adequate. diplomatic dialogue,

the provision of good offices, the provision of legal assistance and referral to international bodies are
examples of measures. However, the measures can also be strengthened and include retaliatory
measures, such as trade restrictions and the suspension of aid or cooperation agreements.

912. In Yemen, the responsibility of third States to take action increases with the level of influence they
wield over the Government of Yemen, coalition members or the Houthis.

This is particularly relevant for States - in addition to coalition members who are directly involved as
parties to the conflict - that provide support, directly or indirectly, to a party to the conflict through expert
advice, intelligence , training, logistical support and/or arms transfer. With regard to the situation in
Yemen, it is therefore particularly relevant to invoke the responsibility of third States, in particular that of
the United States1445, the United Kingdom1446, Francel447 and the Islamic Republic of Iran1448,
given the influence that these States exert on the parties to the conflict.

¥ The applicants emphasize.
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913. The issue of arms transfers is significant in that it involves both positive and negative obligations. On the
one hand, the obligation to ensure respect [des droits de I'hnomme, ndlir] requires that States refrain
from transferring arms "if they expect, on the basis of facts or knowledge of past trends, that these
weapons are used to violate [international humanitarian law]38”. This prohibition requires that an
assessment be made prior to any arms transfer.1449 Positive obligations may involve imposing conditions on,

limiting or denying such arms transfers.1450

914. Similarly, the Arms Trade Treaty of 2013, to which France and the United Kingdom are parties,
prohibits the transfer of conventional arms or related items if the State party knows that they could be
used for commit mass atrocities, including war crimes. In other cases, States must consider the
importing State's compliance with international humanitarian law before authorizing the export of
conventional arms.1452 Under international law, and as explicitly provided for in the draft articles of
International Law Commission on State Responsibility which are considered an expression of customary
international law, States are required to cooperate to bring to an end — by lawful means — any serious breach
of international law.1453 Are considered as grave breaches by a State of an obligation arising under a
peremptory norm of general international law.1454 It is generally accepted that the prohibition of aggression,
genocide, slavery, racial discrimination, crimes against humanity, torture and the right to self-determination, as
well as the fundamental rules of international humanitarian law, constitute peremptory norms. es international
law.1455 This obligation to cooperate is further implicit in the obligation of States under the Charter of the
United Nations to promote universal respect for and observance of human rights and freedoms. , as almost all
the main international human rights instruments have expressly stated.1456 Furthermore, international

cooperation is an essential element in the realization of economic, social and cultural rights1457 .

915. Third States also have an obligation not to recognize as lawful a situation created by a serious breach of
international law and not to render aid or assistance in maintaining that situation1458. Furthermore, a State
which knowingly aids or assists another State with a view to facilitating the commission by the latter of an
internationally wrongful act is internationally responsible for that act, provided that the act would have been
wrongful if the assisting State had himself committed this one1459. Accordingly, States that knowingly aid or
assist parties to the conflict in Yemen to commit violations would be liable for complicity in violations of

international law.
humanitarian.

Conclusion

916. As in many other conflicts, it appears that common article 1 of the Geneva Conventions is not
sufficiently taken into account by third States which are not directly involved in the conflict in Yemen,
in particular those which exercise or can exert a specific influence on the parties to the conflict.
Specifically, it is questionable whether the United Kingdom, the United States, France and the Islamic
Republic of Iran are taking all reasonable steps to ensure respect for international humanitarian law in
Yemen.1460 This can be said

* The applicants emphasize.
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so many of the states that transfer arms to parties to the conflict in Yemen . Given the number of
public reports of serious violations of international humanitarian law, often established, no State can claim
to have no knowledge of such violations committed in Yemen. As the reports of the Panel of Experts show,
the parties to the conflict in Yemen have

committed violations that could result in criminal liability for numerous crimes of

war.

917. For States parties to the Arms Trade Treaty, the mere fact that the State party knows that the
transfer of arms could be used to commit war crimes in Yemen would be sufficient for a violation
of the treaty to be established40 . According to its Article 6, paragraph 3: "A State Party shall not
authorize any transfer of conventional arms covered by Article 2 or goods covered by Articles 3 or 4 if it is
aware, at the time of the authorization, that these weapons or objects could be used to commit genocide,
crimes against humanity, serious violations of the 1949 Geneva Conventions, attacks directed against
civilians or civilian objects protected as such, or other war crimes as defined by international agreements
to which it is a party.

918. For all States, including those that are not parties to the Arms Trade Treaty, arms transfers to
members of the coalition could engage their responsibility in the sense that they would violate their
obligation to cooperate to put an end to all serious violations of international law, in particular
serious violations of international humanitarian law. In some cases, the provision of arms or logistical
support to a party to the conflict amounts to knowingly providing aid or assistance to that party in the
commission of internationally wrongful acts, which engages the responsibility of the State which provides
the weapons for these acts.1462 It would also expose people in these countries to the risk of criminal
liability for complicity in war crimes1463. It remains to be determined whether the conditions of complicity,
in particular for war crimes, are met with regard to the States supplying arms to Yemen1464 .

919. On various legal bases, the legality of arms transfers made by France, the United Kingdom, the
United States and other States to the parties to the Yemeni conflict remains questionable. This issue is
currently the subject of various legal proceedings and internal parliamentary debates1465 .
Notwithstanding the outcome of these proceedings, the Panel observes that the weapons that continue to
be supplied to the parties to the conflict in Yemen fuel the conflict and perpetuate the suffering of the
population. »

At the end of this analysis, the eminent United Nations experts formulate the following
recommendations for third States:

«

932. States should take all reasonable measures designed to ensure respect for international

humanitarian law by all parties to the conflict, taking into account their level of influence.

933. Considering the prevailing risk that arms provided to parties to the conflict in Yemen may be used
to commit or facilitate serious violations of international humanitarian law and international human

* The applicants emphasize.
40 . .
The applicants emphasize.
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rights law, States should prohibit the authorization of transfers of, and refrain from providing, arms that could

be used in the conflict to such parties. » 4

Free translation :

«

932. States should take all reasonable measures to ensure that all parties to the conflict respect international

humanitarian law, taking into account their degree of influence.

933. Given the existing risk that weapons supplied to parties to the conflict in Yemen will be used to commit or
facilitate serious violations of international humanitarian law and international human rights law, States should

prohibit the authorization to transfer weapons

that could be used in the dispute to these parties and refrain from providing them. »

In the summary version in French, the eminent experts retain the following:

92. Third States exercise particular influence over the parties to the conflict in Yemen, or the

support directly or indirectly, including in the form of intelligence, logistical support and arms transfers. This is
the case, in particular, of the United States of America, France, the Islamic Republic of Iran and the United
Kingdom of Great Britain and Northern Ireland. States can be held responsible for the aid or assistance they
have provided which has made it possible to

commit violations of international law if the conditions relating to the establishment of the

complicity are satisfied. States are required to take all reasonable steps to ensure that other States respect
international humanitarian law. In addition, the Arms Trade Treaty, to which France and the United Kingdom
are parties, prohibits states parties from authorizing the transfer of arms if they have knowledge that these
weapons could be used to commit war crimes. . The legality of arms transfers made by France, the United
Kingdom, the United States and other States remains questionable and is the subject of several legal
proceedings in these States. The Panel finds that the weapons that continue to be supplied to parties to the

conflict in Yemen
42

fuel the conflict and perpetuate the suffering of the population. »
99. The Group of Experts recommends that other States and regional and international organizations

what follows :

(a) Promote and support all efforts, including by the Special Envoy of the Secretary-General for Yemen, to
bring an end to hostilities, to achieve a lasting and inclusive peace and to ensure that those responsible

for grave violations and crimes are held accountable of their actions;

(b) Take all reasonable steps to ensure that all parties to the conflict respect international humanitarian

law, taking into account their degree of influence;

refrain in particular from supplying arms which could be used in the conflict. » 3

The eminent experts therefore establish unequivocally that:

“ |bid., p. 226.
“ Room 5, p. 18.
“ |bid., p. 20-21.
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- for States parties to the Arms Trade Treaty, the mere fact that the State party knows that
the arms could be used to commit war crimes in Yemen is sufficient for a violation of the
treaty to be established,

- for all States, including those which are not parties to the Arms Trade Treaty, arms transfers
to members of the coalition could engage their responsibility in the sense that they would
violate their obligation to cooperate in order to an end to any serious violation of international
law, as required by Article 1 common to the four Geneva Conventions. States should consider
how the importing state complies with international humanitarian law before authorizing the
export of arms.

17. The conflict in Yemen and the resulting humanitarian crisis have only intensified
since January 2020.

17.1 Thus, in an intervention on June 28, 2020 before the United Nations Security Council,
the Under-Secretary-General for Humanitarian Affairs and Emergency Relief Coordinator
declared that the humanitarian crisis in Yemen had never before been so disastrous, and has
only been exacerbated by the coronavirus COVID-19 pandemic. Hostilities have seriously
escalated across the country, with 43 active front lines in Yemen today compared to 33 in
January. An article from the United Nations news site dated April 16, 2020 reports that more
than 500 people have been killed or seriously injured since January 2020, a third of whom
are children. The report issued by the Security Council on the situation in Yemen during the
month of June 2020 effectively confirms that after the expiration of a unilateral coalition
ceasefire announced on April 8 to combat the pandemic, the conflict only got worse. The
Yemen Data Project news site reports that, while aerial bombardments had only been
decreasing since January 2017, the curve reversed sharply from December 2019, reaching in
just six months a level of intensity that does not had not been as high since 2018. Against
456 bombings recorded for the period from July to December 2019, 1,088 were recorded for
the period from January to June 2020 (Exhibit 23).

17.2. On September 14, 2020, the Group of Eminent International and Regional Experts
established by the United Nations High Commissioner for Human Rights has just tabled its
complementary report on the " Situation of human rights in Yemen, including violations and
abuses committed since September 2014 ”, dated September 8, 2020, presented during the
forty-fifth session of the Human Rights Council organized from September 14 to October 6,
2020 (Exhibit 24).

This report updates information on the context and situation in Yemen for the period from July
2019 to June 2020.
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The conclusion of the experts is dramatic: “ After six years of uninterrupted armed conflict in Yemen, the multiparty war
does not show any respite to the suffering of the millions of people trapped. Whether through airstrikes, blockades,
indiscriminate artillery attacks, obstruction of humanitarian aid, access to food and health care, damage caused by
landmines -personal, through arbitrary detention, torture and enforced disappearances, massive population
displacements, attacks against civil society and minorities, recruitment and use of children, gender-based violence and
endemic impunity, Yemen remains a land of torture, with its people ravaged in ways that should shock the conscience

of humanity ”

44

As for the responsibility of third States, the group of eminent experts stresses that "despite the severe recommendations
issued by the group of experts in its previous report, third States, including Canada, France, the Islamic Republic of Iran,
Great Britain, Northern Ireland, and the United States of America, have continued to support the parties to the conflict by

continuing to transfer arms to them, thereby helping to perpetuate the conflict ”

45

Once again, the group of experts recommends that third States “ take all measures within their power to ensure respect
for international humanitarian law and international human rights law by all parties to the conflict, refraining from

supplying them with arms and military equipment ”
46

1.1.3. BELGIAN POLICY TOWARDS SAUDI ARABIA

18. On June 8, 2017, the House of Representatives adopted a resolution to reconsider Belgium's foreign policy

towards the Kingdom of Saudi Arabia,

in particular based on the considerations:

“ that the Kingdom of Saudi Arabia is ruled by one of the most repressive regimes in the world, which
notably restricts freedom of expression and association”;

- " systematic violations of human rights committed in the Kingdom of Saudi Arabia, including the frequent
application of the death penalty to persons arrested when they were still minors, the flogging of those
who express doubts concerning the regime in place, the absence of fundamental rights for women and
immigrant workers, the repression of homosexuals and those who do not respect the precepts of the
state religion ”;

“ Exhibit 24, p. 3-4. Our translation.
“lb., p. 5. Our translation.
“ Ib., p. 18. Our translation.

page 24 of 84



Machine Translated by Google

respublica

avocats

" that the prohibition of torture and other cruel, inhuman or degrading treatment or punishment forms
part of all international and regional human rights instruments, constitutes a rule of customary
international law and is therefore binding for all States, regardless of the relevant international
conventions they have ratified ”;

“ that since the 1960s, the Kingdom of Saudi Arabia has contributed considerably to the dissemination
of Salafism and Wahhabism in the form of religious literature, the financing of mosques and the
establishment of Islamic organizations ”;

“that on March 26, 2015, a coalition of Arab countries led by the Kingdom of Saudi Arabia launched

in Yemen a military campaign which has already caused the death of 8,000 to 10,000 civilians and more
than three million displaced persons according to the UN; (...) that all parties to the conflict have shown
complete disregard for human life, launching repeated attacks against civilian infrastructure such as
hospitals, schools, power stations and water ; (...) that the coalition used cluster munitions ” (Exhibit 3).

This resolution asks the Federal Government:

1. to subject the diplomatic, military, economic, commercial and energy relations of Belgium with the
Kingdom of Saudi Arabia to in-depth reflection, in consultation with the federated entities, in order to put
in place a new Belgian strategy with regard to of this country, given the appalling practices of this regime
with regard to human rights and fundamental freedoms;

2. to put on the agenda of the Foreign Affairs Council of the European Union a debate on relations
between the European Union and the Kingdom of Saudi Arabia;

3. to advocate, at the levels of the European Union and the United Nations, that economic relations be
subordinated to the progress of the Kingdom of Saudi Arabia in terms of respect for international law, in
particular human rights;

4. to order Credendo Group3 to no longer offer insurance products for export files from Belgium to the
Kingdom of Saudi Arabia of military technologies and equipment, contained in the lists referred to in
Articles 6 and 12 of Council Common Position 2008/944/ CFSP of 8 December 2008, as long as the
Kingdom of Saudi Arabia does not make progress in respect of international law, in particular human
rights;

5. to no longer participate in trade and economic missions to the Kingdom of Saudi Arabia and advise
the Regions to do the same;

()

9. to request the federated entities to put an end to the import, export and transit with the Kingdom of
Saudi Arabia of military technologies and equipment contained in the lists referred to in Articles 6 and
12 of Common Position 2008/ 944/ CFSP of the Council of December 8, 2008;

10. to move, on the basis of an agreement between the Regions, towards an embargo at EU and United
Nations level on the import, export and transit with Saudi Arabia of military technologies and equipment
contained in the lists referred to in Articles 6 and 12 of Council Common Position 2008/944/ CFSP of 8
December 2008;
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11. to end commercial contacts between the Belgian Defense Attaché and the Saudi authorities regarding contracts

with the Belgian defense industry;

(...)” (Exhibit 3).

19. On May 24, 2018, the Advisory Council on Policy Coherence for Development delivers its opinion on arms

sales to Saudi Arabia and their impact on human rights violations and the humanitarian crisis in Yemen.

In it, the Council, after recalling the violations of international humanitarian law committed by the coalition at the time,
reports that " Wallonia mainly exports small arms and ammunition ", and that " Belgium provides two third of Saudi
needs in the latter category ". It also establishes that in 2014, Cockerill Maintenance & Ingénierie (CMI) also
concluded an exceptional contract of 3.2 billion euros with General Dynamics Canada for turrets and guns to integrate
light armored vehicles intended for the 'Saudi Arabia. However, according to Human Rights Watch, Saudi Arabia
used armored vehicles to destroy the old city center of Awamia, in the east of Saudi Arabia; thus violating human

rights . (piece 8)

The Board makes the following recommendations:

“At the level of the federated entities:

y Establish an embargo for humanitarian reasons on the sale of arms and dual-use goods to Saudi Arabia and other
countries involved in the conflict in Yemen, in accordance with the terms of the decrees of the Walloon region and
the Flemish region.

y Ensure faster and more transparent control over licensed arms exports, by increasing the transparency of the reasons
for arms licensing decisions and improving the regularity and timeliness of reporting to Parliament, in order to

ensure that these decisions comply with the regulations in force.

y Establish a control mechanism for the end use and user of weapons exported by the Regions, as it exists in Germany,
including in the case of components.
y Implement an economic diversification plan for the armament sector, with the participation of the social partners, in

order to be able to reconcile the objective of maintaining and creating jobs in the long term

with that of policy coherence in favor of sustainable development ”.

These recommendations are justified by the second and seventh criteria of the 2008 common position (2008/944/CFSP),

transposed in the Walloon Decree of 12 June 2012 relating
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import, export, transit and transfer of civilian arms and defence-related products as well as the Arms Trade Treaty .

The Council also reports the following:

“Questioned in the Walloon Parliament on January 19, 2018, the Walloon Minister-President, Willy Borsus,
affirmed that “the Walloon Region no longer grants licenses to the Ministry of Defense of Saudi Arabia since
the year 20177, limiting its exports to "the National Guard and the Royal Guard of this State", two bodies "in no
way intended to carry out military operations outside Saudi Arabia". Consequently, the Minister-President
considered it "inappropriate to stop issuing arms export licenses to Saudi Arabia, since we comply with all the
legal provisions in force and ensure that we do not provide its Ministry of Defense involved in the theater of
operations in Yemen” 48. However, according to Amnesty International: “Saudi Arabia is notorious for illegal

and unscrupulous re-exports of arms to other states. It is quite possible that weapons

Belgians find themselves on battlefields, in Yemen or elsewhere. Many documents indicate that Saudi Arabia
has re-exported to Syria weapons that it has purchased from many countries in Europe, Central Asia and the
United States. The National Guard is heavily deployed on the Yemeni border and is highly likely to make

incursions into Yemen. In 2011, it spearheaded repression in Bahrain” 49 . 'end users of exported weapons'

50

The Council adds:

“The traceability of technologies produced in the Flemish Region and intended for armaments is not guaranteed.
This implies that Belgium is not in a position to ensure that these technologies will not be used in conflicts like
the one in Yemen. This is why, following the example of what exists in Germany, Belgium should give itself the

means to ensure control of the end use of

. . 51
exports of arms and technological components intended for armaments ”

20. In May 2019, the BelgianArms research project, the result of the collaboration between the independent press
house Lighthouse Reports, the Bellingcat research platform, the VRT, Knack and Le Soir affirms that Saudi Arabia uses
weapons and technologies Belgians for its land and air operations in Yemen. BelgianArms thus unveils two videos in which
we can see the Saudi National Guard firing on Houthi rebel positions. “ For this purpose, the Guard uses LAV-25 armored

vehicles

47
Room 8, p.5.
“ Willy Borsus, Walloon weapons for Saudi Arabia are no longer intended for military operations outside the country,

RTBF, 19 January 2018, available online at: https://www.rtbf.be/infa/belgique/detail barsus-the-walloon-weapons-for-

saudi-arabia-are-no longer-intended-for-military-operations-outside-the-country?id 9815845.

© Philippe Hensmans, Mr. Borsus applies Walloon law when it suits him, Amnesty international, January 19 http://
available online hensmans/article/m-borsus-&plies-le-dnvitnaatiopsty1badrfad/ansiirgs/le-blog-de-philippe 2018

* Room 8, p. 6.
51 Ihid.
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Piranha, equipped since 2015 with Belgian tank guns. Using satellite images, the team managed to locate the fighting in Al
Raboah, on the border between Saudi Arabia and Yemen. The ammunition used by the Guard to attack the Houthis is also
produced exclusively by Mecar, a company located near Nivelles ". BelgianArms also reports images in which Houtis

recover F2000 rifles during an attack on a Saudi command post, "fully automatic weapons exclusively produced in Belgium

52

21. Despite this information available to the international community, Belgium and in particular the Walloon Region,
on September 9, 2019, six days after the publication of the additional report on the human rights situation in Yemen by the
group eminent international experts (see above), the negotiators of the Government agreement of the Walloon Region

have decided to continue issuing the licenses necessary for the execution of contracts in progress with Saudi Arabia.

The declaration of regional policy for Wallonia 2019-2024, which constitutes the Government agreement reached on
September 9, 2019 between the parties forming a parliamentary majority in the Walloon Region contains, under the title “

6. 'armament ', the following commitments:

« The advisory committee

The operation and composition of the advisory committee provided for in the 2012 decree relating to the import, export, transit
and transfer of civilian arms and defense-related products will be the subject of a government decree. It will be the same to

define the notion of "coup d'etat" provided for in the decree.

At the request of the Minister responsible for issuing weapons or initiative licenses, the advisory committee will establish, for
each license application submitted for examination, a detailed report providing a detailed assessment of the application with
regard to each of the eight criteria provided for in the 2012 decree. The commission will operate on the basis of a geostrategic,
ethical and economic analysis of the files submitted to it. The principle of meticulousness requires the advisory committee to

take care, before issuing its detailed opinion, to collect all the data and to examine them carefully in order to take a

informed decision.

The advisory committee will act independently. It will seek to express its opinion through the

consensus.

The competent Minister

The competent Minister will analyze applications for licenses to sell arms and spare parts in the light of case law and the

consequences it entails. It will do so based on the advice of

% Le Vif, Investigation: Saudi Arabia uses Belgian weapons in Yemen, 8 May 2019, available online at:

https://www.levif.be/actualite/belgigue/enquete-l-arabie-saoudite-fait-usage-d-armes-belges-au yemen/
article-normal-1134219.html .
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the advisory committee and by consulting any person and organization that it deems useful to forge its decision,

which must be fair and substantiated.

In addition, the Minister will bring together, within three months of taking office, the stakeholders in order to
establish a dialogue in complete transparency that should lead to a long-term vision of their activities. The

Government will support them in their redeployment and diversification.

Finally, the competent Minister will ensure, on his own initiative, the four-monthly transmission of reports to the
relevant sub-committee of the Parliament of Wallonia. The reports will detail arms export licensing decisions with
the same details as in the current reports. The parliamentary sub-committee will respect the conditions set (sic)

for the examination of these reports.

The Minister will not license new contracts to countries that do not

do not meet the conditions and criteria of the 2012 decree. ” (Exhibit 11, the applicants emphasize)

The commitment of the partners of the parliamentary majority is clear: only the licenses necessary
for the execution of new contracts will be refused if the export does not meet the conditions and
criteria of the decree of June 21, 2012 which takes up those of the Common Position of the
European Union. The commitment of the partners of the majority is also not to jeopardize the
decisions of the Minister President who would renew the licenses within the framework of a
current contract, and this while we know that the control sub-commission arms licenses of the
Walloon Parliament is only composed of members of the majority and that it therefore sees itself
muzzled on this issue53 .

In other words, the renewal of licenses relating to current contracts will not be refused or

guestioned, even if the criteria of domestic law or those of international law are not respected.

1.2. FEEDBACK FROM THE DIFFERENT PROCEDURES

1.2.1. FIRST PROCEDURE BEFORE THE COUNCIL OF STATE - LICENSES OF OCTOBER 18, 2017

22. The first two applicants sought the suspension and annulment of the
licenses issued on October 18, 2017 by the Minister President of the Walloon Region.

In the context of the investigation of these cases, the applicants obtained copies of the licenses,

redacted from certain information and it turned out that the exports authorized
concerned:

- energetic materials and related substances — powder for ammunition;

* The arms license control subcommittee is made up of five deputies: 2 PS, 2 MR and 1 Ecolo

(https://lwww.parlement-wallonie.be/pwpages?p=composition_com).
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- ammunition and fuze adjustment devices;
- light weapons and accessories;
- tank turrets and guns (these elements, supplied by CMI DEFENSE, are mounted on light

armored vehicles from General Dynamics in Canada and the United States before
being delivered to Saudi Arabia);

- missiles;

The investigation of the case also revealed that equipment was returning to Belgium for

maintenance before being sent back to Saudi Arabia.

23.

By letter sent on 3 November 2017 to the second applicant, the Minister President

of the Walloon Region at the time justified its position as follows:

()

Regarding your interpellation, as you very well point out, on June 8, a motion for a resolution was passed in the House of
Representatives aimed at asking the federated entities to put an end to arms sales and to tend towards the establishment

of a European embargo on arms sales to the Saudi regime.

As you know, it is up to me personally to decide whether or not to grant arms export licenses, including to certain countries
deemed “very sensitive” such as Saudi Arabia. | make sure to exercise this competence with all the vigilance that is
required by including it in the

compliance with the international rules in force.

In this respect, it is absolutely necessary to have a coordinated attitude with the other European countries.

An embargo of a single region or a single country will unfortunately have no international impact, in particular on respect
for human rights. If Saudi Arabia can no longer supply itself in Wallonia, it will place an order in France, the United
Kingdom or elsewhere as long as an international position is not common. My desire really consists in moving the lines
because we cannot content ourselves with decreeing a Walloon embargo and turning a blind eye to the practices of other
neighboring countries. As far as | am concerned, my course of action will always be based on scrupulous respect for the
positions of the EU and the UN which underlie the investigation of cases by the SPW [service public de Wallonie, ndlr]
and WBI

[Wallonia-Brussels international, editor's note].

In this regard, | would like to point out to you that each file is examined on a case-by-case basis in an extremely meticulous
manner and the opinion of COARM, the "Conventional Arms Export" group which is responsible for questions relating to
export controls of ‘conventional weapons, is often requested. COARM also acts as a forum where Member States
communicate and share information on their export policies to hon-EU countries and on their decisions to reject
applications for export licenses to those -this. The proof is that | refused 3 licenses to the United Arab Emirates and

Pakistan.

The Walloon Government and | are well aware of the importance of the ethical issues linked to the sale of arms. Therefore,
we fully agree with the desire to set up a European embargo. This is why our Government has just given a powerful and

clear signal by giving the Federal Government a mandate to take action vis-a-vis Saudi Arabia.
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If Wallonia is keen to firmly defend this position of duty, it must do so by allowing its armaments industry a
staggered exit over time which will not put it in the face of financially untenable contractual obligations at the
risk of causing tragedies social. This is how | strongly recommended that Walloon arms-producing companies
draw up and implement, as quickly as possible, a plan to diversify their clientele and their markets over a

maximum period of 5 years. (exhibit 7)

24. On June 14, 2019, the Council of State canceled the contested licenses in the five cases

where the cancellation procedure was continued54 .

It is definitively established that the Minister-President issued export licenses without the
applications having been validly examined with regard to European criteria. The Council of State
notes in fact:

« [the requests were] adequately examined according to the fourth criterion provided for in Article 14, § 1,
paragraph 2, of the decree of June 21, 2012, cited above, but, in particular, not according to the sixth of them.
The opinion of the commission is indeed silent on this sixth criterion which concerns "the behavior of the
buyer country with regard to the international community and in particular its attitude towards terrorism, the
nature of its alliances and respect for international law". , the government being invited to take into account
the track record of the buyer country in areas such as compliance with its international commitments regarding

the non-use of force and international law

humanitarian. »*
25. It should be added that, in a judgment delivered on June 20, 2019, the London Court of
Appeal issued an identical finding with regard to the British Government, which had also refrained
from assessing the existence of violations of international law. aid when issuing export licenses
to Saudi Arabia. More precisely, the British court finds that the assessment of the criteria of the

Common Position of the European Union had been irrational and therefore illegal (Exhibit 9).

The UK government is bound to adjudicate again ' in accordance with a correct legal approach '

as is apparent from the reasons for judgment.

1.2.3. PROCEDURE BEFORE THE COURT IN SUMMARY — ACCESS TO INFORMATION

26. The first two applicants asked the Minister President of the Walloon Region to send them

the list as well as a copy of the licenses issued since 29
October 2017.

** Judgments n° 244.800, n° 244.801, n° 244.802, n° 244.803 and n° 244.804.

55
The same.
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Despite a favorable opinion from the Commission for Access to Administrative Documents, they did not obtain the

information requested.

27. On September 9, 2019, the first two applicants therefore cited the Minister
President of the Walloon Region before the President of the Court of First Instance of

Namur, Namur division, sitting in summary proceedings, to obtain his conviction under penalty of:

- tell them if export licenses to Saudi Arabia had been issued since October 29, 2017 and if so, to communicate to

them in the form of a table the

following information:

- the date of issue of the licenses,
- the license number,
- the identity of the economic operator who is the beneficiary,

- the type of license (export, renewal, export linked to temporary importation for custom work, etc.),

- the category of goods concerned, according to the list of ML codes of the common list of EU military

equipment, - the country of transit if the equipment first transits through another State,
- the final recipient;

-provide them with a copy of the opinions of the advisory committee prior to the decisions to issue export licenses, if
necessary expurgated of elements or information likely to harm the international or European relations of Belgium or

the Walloon Region in this that they would make it possible to identify the source(s) of the information examined.

By order issued on November 5, 2019, the President of the Court of First Instance of Namur declared herself

competent to hear the request but declared it unfounded in the absence of urgency (Exhibit 10).

The two NGOs appealed against this order before the Liege Court of Appeal which, by judgment delivered on March
10, 2020, declared itself incompetent, considering that " the natural and exclusive jurisdiction in the matter is that of
the Council of State, which is the natural judge of the appreciation of the litigation of the excess of power of the
administrative jurisdictions by its specific competence of suspension and cancellation of the acts of the administrative

authorities ” (sic) (exhibit 18).

page 32 of 84



Machine Translated by Google

respublica

avocats

1.2.3. PROCEDURE BEFORE THE COURT FOR SUMS — CUSTOMS INJUNCTION

28. On January 15, 2020, the applicants brought an action before the judge in chambers of the Court of First
Instance of Brussels to order the Belgian State - FPS Finances, Directorate General of Customs - to refuse for a
period of six months customs clearance of all arms, ammunition and military equipment for the final destination of
the Kingdom of Saudi Arabia. This new procedure was initiated on the information of the imminent arrival at the port
of Antwerp of a ship from the Saudi company BAHRI, known for carrying out rotations between the arms exporting

countries and Saudi Arabia and for transporting the disputed material.

This request was based on a violation of the United Nations Trade Treaty

weapons and Article 1 of the four Geneva Conventions, under which States undertake to ensure respect for
international humanitarian law by other States, and therefore to do all that is reasonably in their power to prevent

and put an end to the violations of the Conventions committed in Yemen.

Schematically, the exhibitors argued that, given the serious and repeated violations of international humanitarian
law and human rights by Saudi Arabia, it is justified to note, on the basis of Article 159 of the Constitution, the
illegality of all licenses authorizing the export of conventional arms covered by article 2 of the Arms Trade Treaty or
goods covered by its articles 3 and 4 to Saudi Arabia and to immediately cease any transfer of these goods towards
this country by giving an injunction to the State to refuse the exit of the territory of the Union of any material which

would be produced or assembled on the Belgian territory.

This request was rejected, on appeal, by a judgment delivered on February 4, according to which, the 18th chamber

F of the Brussels Court of Appeal held that “[i]n this case:

it seems justified, prima facie, to doubt very seriously the legality of arms export licenses that would be
granted by one or other region of the country, to Saudi Arabia, taking into account the Treaty mentioned
above. above, the Vienna Conventions [read Geneva], and the notorious actions of Saudi Arabia in
Yemen;

the urgency of prohibiting such an export is vainly disputed when fundamental rights are at stake, such
as the right to life of Yemenis subjected to violent attacks, including the

protection is requested;

- however, proof of the existence of an arms export license for the vessel MUMBAI — intended to leave the
port of Antwerp shortly — and proof of licenses for future exports to
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vessels other than the MUMBAI is not reported to the requisite legal standard to justify with regard to the

measure of very general scope, moreover, which is requested (sic). (exhibit 14 )

1.2.4. SECOND PROCEDURE BEFORE THE COUNCIL OF STATE — LICENSES OF DECEMBER 9,
17, 20 AND 29, 2019

29. On February 17, 2020, the applicants learned from the answer of the Minister-President
of the Walloon Region to an oral parliamentary question56 that the latter had taken the

decision to issue one or more licenses for the export of arms to the Kingdom from Arabia
Arabia.

The latter justified his decision in particular by indicating that “ among the elements which
were analysed, that of the final recipient was particularly so. (...) The products for which
licenses have been granted are intended for the Royal Guard and the National Guard of Saudi
Arabia. Specifically, they are intended to protect members of the royal family and iconic sites
or to protect Saudi borders. They are therefore not intended to be used outside the country's
borders. In this regard, | have read the Belgian Arms investigation which is based on open
sources. At this stage, however, | considered that there is not a sufficient argument to refuse
the granting of licenses to the National Guard and the Royal Guard ” (exhibit 19)

On the basis of this information, the applicants submitted a new request for suspension under
the procedure of extreme urgency, against " the decision or decisions taken on an unknown
date by the Minister President of the Walloon Region to issue one or more licenses with a
view to export of arms to the Kingdom of Saudi Arabia ".

30. This time it appeared that “ on May 14, June 25, September 25, November 4 and
December 19, 2019, the advisory committee consulted by the Walloon Government (...)
issued unfavorable opinions on compliance with criteria 2 (rights rights and international
humanitarian law), 4 (regional situation) and 6 (respect for international law) provided for in
article 14 of the decree of 21 June 2012, cited above, referring to the criteria of Common
Position 2008/944/ CFSP, cited above”.

By ruling no. 247.259 of March 9, 2020, your Council deemed the second plea serious and
ordered the suspension of the execution of the decisions taken on December 9, 17, 20 and
28, 2019 by the Minister-President of the Walloon Region of issue licenses to

% Qral question from Mrs Ryckmans to Mr Di Rupo, Minister-President of the Walloon government, on "the sales
arms to Saudi Arabia, PW, CRAC, n°89 (2019-2020), Monday February 17, 2020, pp. 25 and 26.
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the export of arms to the Kingdom of Saudi Arabia, finding that the contested licenses were
not adequately substantiated as to the clear risk that the technology or military equipment
whose export is envisaged would be used to commit serious violations of the law international
humanitarian aid in Yemen,

More specifically, on the second plea, Your Counsel ruled as follows:

“Articles 1 and 6 of the Arms Trade Treaty, done at New York on April 2, 2013, provide as follows:

«Article 1 g opject and purpose

The purpose of this Treaty is as follows:

— Establish the highest possible common standards for the purpose of regulating or improving the regulation
of the international trade in conventional arms;

— Prevent and eliminate the illicit trade in conventional arms and prevent the diversion of such

weapons;

in order to :

— Contribute to international and regional peace, security and stability;

— Reduce human suffering;

— Promote cooperation, transparency and responsible action by States Parties in the international trade in

conventional arms and thus build trust between these States.

Article 6

Prohibitions

1. No State Party shall authorize the transfer of conventional arms covered by Article 2(1) or any other
property covered by Articles 3 or 4 that would violate its obligations resulting from action taken by the United
Nations Security Council. United Nations acting under Chapter VIl of the Charter of the United Nations, in
particular arms embargoes.

2. No State Party shall authorize the transfer of conventional arms covered by Article 2 (1) or any other
property covered by Articles 3 or 4 that would violate its international obligations, resulting from the relevant
international agreements to which it is a party. , in particular those relating to the international transfer or
illicit trafficking of conventional arms.

3. No State Party shall authorize the transfer of conventional arms covered by Article 2 (1) or any other
property covered by Articles 3 or 4 if it has knowledge, at the time the authorization is requested, that such
weapons or objects could be used to commit genocide, crimes against humanity, serious violations of the
1949 Geneva Conventions, attacks directed against civilians or civilian objects protected as such, or other

war crimes as defined by international agreements to which it is a party”.

Article 1 common to the four conventions signed in Geneva on August 12, 1949, relating respectively to the
amelioration of the condition of the wounded and sick in armed forces in the field, to the amelioration of the
condition of the wounded, sick and shipwrecked of armed forces at sea, the treatment of prisoners of war
and the protection of civilians in time of war,

has the following:
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“The High Contracting Parties undertake to respect and ensure respect for this Convention
in all circumstances ".

An international provision may be considered to be of direct effect when this provision includes a clear and
precise obligation which is not subordinated, in its execution or in its effects, to the intervention of any

subsequent act.

Article 6.2 of the Arms Trade Treaty does not refer to all the international obligations of the Belgian State
but only those "resulting from the relevant international agreements to which it is a party, in particular those
relating to the international transfer or illicit trafficking of conventional weapons. Since "serious breaches of
the 1949 Geneva Conventions" are expressly referred to in Article 6.3 of the Treaty, it does not appear,
prima facie, that these conventions should be considered implicitly as "relevant international agreements"
within the meaning of the Article 6.2, which is more aimed at conventions relating specifically to the transfer
of arms. It follows that Article 6.2 of the Arms Trade Treaty does not contain any sufficiently clear and
precise obligation to directly govern the legal situation of individuals, without further specification or
clarification and that it cannot therefore be recognized as having an effect direct.

However, the plea also relates to the violation of articles 2 and 3 of the law of 29 July 1991 relating to the

formal motivation of administrative acts.

As noted by the Constitutional Court in its judgment no. 169/2013 of 19 December 2013, the formal
motivation of arms export licenses is not exclusively intended to allow
their beneficiaries to be informed of the reasons for the administrative decision concerning them but also to

strengthen judicial control over administrative acts, enshrined in the
Articles 159 and 161 of the Constitution.

The fact that the applicants did not have the possibility of having access to the formal reasons for the
contested acts, on the one hand, because of the refusal which was opposed to them by the opposing party
and, on the other hand, because of the confidentiality granted to these documents by the Council of State,
does not imply that they would not have an interest in contesting the absence or inadequacy of this motivation.
Indeed, Article 14, 8 1, paragraph 2, of the coordinated laws on the Council of State, inserted by Atrticle 2,
3°, of the law of 20 January 2014 reforming the jurisdiction, procedure and organization of the Council of
State, must be interpreted in accordance with point B.44.3 of the judgment of the Constitutional Court no.
collective may not only invoke grounds in which it has a personal interest, but also irregularities which harm
the collective interest it pursues. However, the issue of an arms export license on the basis of insufficient
reasoning with regard to respect for humanitarian law or human rights is likely to harm the collective interest
pursued by the applicants even if they were not able to become personally acquainted with it. It follows that

they have a good interest in the plea insofar as it invokes a violation of the law of July 29, 1991, cited above.

To meet the requirements of Articles 2 and 3 of the aforementioned Act of July 29, 1991, any administrative

act, within the meaning of Article 1 , must be the subject of formal justification, which consists of
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the indication, in the act, of the legal and factual considerations serving as the basis for the decision. The reasoning
for a decision must be clear, complete, precise and adequate in order to allow interested parties to verify that it was
preceded by an examination of the circumstances of the case. The extent of the motivation must be proportional to

the importance of the decision taken.

In order to make an informed decision, the administrative authority is required to seek the opinions that the legislative
or regulatory standards require it to collect. It may also, if it considers itself insufficiently informed, initiate other
consultations on its own initiative. The authority must, moreover, allow citizens to understand, through the material
and formal motivations of its acts, for what reasons it has decided in a given direction. This obligation is also
imposed when the consultation to which the author of an administrative decision has proceeded is optional. Indeed,
when the latter asks for an opinion, he must take it into consideration even though he was not required to ask for it.

Compliance with this obligation must emerge from the statement of reasons for the act adopted.

Judicial control of the motivation of an act which must be motivated in form does not relate only to the existence of
motivation. The motivation must be adequate and the control extends to this adequacy, that is to say to the accuracy,
admissibility and relevance of the reasons. In the exercise of this control, the Council of State cannot have regard

to reasons other than those expressed in
the act

In this case, it appears from the examination of the confidential administrative file that, on May 14, June 25,
September 25, November 4 and December 19, 2019, the advisory committee consulted by the Walloon Government
on the subject of most of the arms export licenses to Saudi Arabia here under attack, issued unfavorable opinions
on compliance with criteria 2 (human rights and international humanitarian law), 4 (regional situation) and 6 (respect
for international law ) provided for by article 14 of the decree of 21 June 2012, cited above, referring to the criteria

of Common Position 2008/944/ CFSP, cited above.

In its opinions, the commission takes into account the disastrous situation of human rights in Saudi Arabia and in
particular the death sentences which are practiced there and which concern militants, feminist activists, etc. She
also believes that the Jamal Khashoggi case demonstrates a violation of human rights and personal integrity as well
as press freedom by state authorities in Saudi Arabia. It considers that the war in Yemen is at the origin of a very
difficult humanitarian situation causing numerous victims among the civilian populations. It notes that, according to
the United Nations (UN), the war in Yemen is currently causing the worst humanitarian crisis in the world and that,
according to reports by the UN and various non-governmental organizations, Saudi Arabia is makes him guilty of
war crimes, like the other belligerents. Several UN expert reports point to a "multitude of war crimes" by all parties
involved since the start of the war. According to these reports, torture, rape, enforced disappearances, the use of
starvation or child soldiers or other events could result in convictions “for war crimes” by an “independent and
competent tribunal”. It also considers that the directions taken by the Saudi authorities with regard to their relations
with other countries in the region do not contribute to regional stability, such as with Qatar and Lebanon in particular.
It also underlines the increase in tension with Iran and the risk of conflict between the latter and the Gulf countries

including Saudi Arabia. Despite the signing in November 2019 of an agreement between the
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separatists in the south, backed by the United Arab Emirates, and the authorities in northern Yemen,
backed by Saudi Arabia, she maintains that, under current conditions, the risk of weapons being
used for unwanted purposes in the context of the war in Yemen remains important due to the
National Guard's involvement in the conflict.

These notices further indicate that the National Guard is a military unit that is not part of the Saudi
army and is intended for the protection of borders, sites and strategic infrastructure. This unit was
put under the leadership of Crown Prince Mohammed bin Salman in November 2017 and it is, in
principle, not intended for military operations outside the country.

According to these opinions, however, it intervened in Bahrain, at the request of its authorities, and
in agreement with the Gulf Cooperation Council (GCC), within the framework of law enforcement
operations and it was seen in Yemen in 2018, following an order given to him by Saudi Arabia's King
Salman in April 2015 to take part in Saudi Arabia's campaign in Yemen in support of the air force
and ground forces. These opinions add that if the Royal Guard is a special unit intended for the
protection of the royal house, composed of battalions based in Riyadh which depend directly on the
King of Arabia, Canadian vehicles of the firm GDLS (General Dynamics Land Systems), intended for
this unit, were seen in Yemen in the province of Hajjah and the equipment supplied by CMI
DEFENSE mounted on GDLS 8X8 vehicles (LAV), could therefore be used in Yemen.

In the reasons for the contested acts, the opposing party essentially maintains that there is no clear
risk that the equipment concerned will be used in the context of internal repression or in the
commission of violations of international humanitarian law and that 'there is no reason to believe that
the technology or equipment will be diverted from its declared end use or

of their stated end user for internal repression. It indicates that, in the face of frequent incursions by
Houthi rebels, the Saudi National Guard remains in its role of protecting the border even if its radius
of action, in the event of aggression, can reach Yemen in the

departure from Saudi territory, within a radius close to the border. It considers that the Royal Guard
does not, in its missions, intervene outside Saudi territory and that there is no conclusive evidence
that equipment provided to the Royal Guard would be used outside the Saudi Arabia. It notes the
absence of a clear decision from the United Nations, the European Union or the Council of Europe
condemning one or more violations of international humanitarian law by Saudi Arabia. It emphasizes
that it has no official information notified to it indicating that the technology or military equipment
whose export is envisaged could be used for a flagrant violation of human rights and to commit
serious violations of the international humanitarian law. She writes that there are no territorial claims
that Saudi Arabia would assert against any other country. She recalls that Saudi Arabia intervened

in Yemen in support of the legitimate power and is part of a coalition of nine Sunni Arab countries
which is supported by most of the Gulf countries, the Arab League and part of the international
community, including the United States. It considers that while the serious humanitarian consequences
caused by the advance of the Houthi rebels and by the military operation put in place to stem it and
restore the legitimate government in Yemen, as well as certain practices, particularly religious ones,
can be regretted, the Saudi Arabia has not been condemned by any competent international authority
for violating its international commitments, the non-use of force

or international humanitarian law.
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According to article 14 of the decree of 21 June 2012, cited above, referring to the second criterion of
common position 2008/944/ CFSP, cited above, the government must "prove, in each case and taking
into account the nature of the technology or military equipment in question, to exercise particular
caution in issuing licenses to countries where serious human rights violations have been observed by
the competent bodies of the United Nations, by the European Union or by the Council of Europe. The
user's guide to Common Position 2008/944/ CFSP, provided for in Article 13, specifies that the bodies
competent to establish serious human rights violations include, in particular, the European Parliament,
the

United Nations Human Rights Council and the Office of the United Nations High Commissioner for Human Rights

of man. According to this guide, "When thoroughly assessing the risk that the military technology or
equipment proposed for export will be used to commit serious violations of international humanitarian
law, consideration should be given to whether the recipient country has has always been respectful

of this right and if it continues to be so, to see what intentions it has expressed through official
commitments and to determine whether it is able to ensure that the transferred technology or
equipment is used in compliance with international humanitarian law and that they are not diverted or
transferred to other destinations where they could be used to commit serious violations of this law”.

The European Parliament has adopted several resolutions relating to the situation in Yemen (in
particular those of 25 February 2016 and 15 June 2017 on the humanitarian situation in Yemen, as
well as those of 9 July 2015, 30 November 2017 and 4 October 2018 on the situation in Yemen) in
which it notes that certain Member States of the Union have continued to authorize transfers of arms
and related equipment to Saudi Arabia since the start of the war, even though these transfers are
"contrary to the common position 2008/944/ CFSP on arms export controls”.

Even if these resolutions do not have binding effect and the embargo desired by this institution has
not yet been instituted, the fact remains that, contrary to what is indicated in the reasoning for the
contested acts, there is a clear position of one of the institutions of the Union

European on this.

Furthermore, in its resolution 36/31 of 29 September 2017, the United Nations Human Rights Council
requested the United Nations High Commissioner for Human Rights to establish a group of eminent
experts international and regional organizations to monitor and report on the human rights situation
in Yemen. This group was further instructed to carry out a thorough examination of all violations of
international human rights law and other relevant and applicable areas of international law and of all
violations of this law allegedly committed by all parties to the conflict since September 2014, and to
establish the facts and circumstances surrounding the alleged violations and abuses and, where
possible, to identify the perpetrators. In two reports of the Office of the United Nations High
Commissioner for Human Rights (A/ HRC/39/43 and A/HRC/42/17) presented respectively at the
thirty-ninth and forty-second sessions of the Human Rights Council held from 10 to 28 September
2018 and 9 to 27 September 2019 respectively, the panel of experts indicates that there are
reasonable grounds to believe that all parties to the armed conflict in Yemen, including the Saudi
Arabia, are responsible for human rights violations and have committed

a significant number of violations of international humanitarian law. According to these experts, “The

legality of arms transfers made by France, the United Kingdom, the United States and other States
remains questionable and is the subject of several legal proceedings in these States. The Expert Group
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notes that the weapons which continue to be supplied to the parties to the conflict in Yemen fuel the conflict and
perpetuate the suffering of the population”. In the list of people “likely to be responsible for international crimes”
which is established by these experts, appears in particular the Crown Prince Mohammed ben Salmane. The
passage in the statement of reasons for the contested acts relating to the absence of convictions for these
violations is irrelevant since neither Saudi Arabia nor Yemen are parties to the Rome Statute of the International

Criminal Court.

While the involvement of the National Guard in the conflict in Yemen is controversial, the formal motivation for the
contested acts does not, however, contradict the assertion in the commission's opinions that the King of Saudi
Arabia ordered it to intervene in the campaign in Yemen. Nor does this motivation address the risk of weapons
intended for the National Guard falling into the hands of Houthi rebels during attacks on outposts, as has happened
in the past according to the commission's advice. The reasoning also does not make it possible to understand the
reasons why the elements provided by the advisory committee on the subject of the use in Yemen of equipment

similar to that intended for the Royal Guard are not considered conclusive.

With regard to renewal license No. 2188/031849 of December 17, 2019, preceded by a favorable opinion from the
Commission on September 14, 2018, it should be noted that it was refused of the competent Minister on the basis
of non-compliance with criteria 2 and 4 of the aforementioned article 14, then a "revocation" of this refusal on May
29, 2019. In any event, the granting of this license is based on grounds identical to those set out for the other

contested licenses. The motivation for this license therefore incurs the same criticisms of legality.

Under these conditions, taking into account the duty of care provided for by article 14 of the aforementioned decree
of 21 June 2012, for the second criterion relating to respect for human rights in the country of final destination and
respect for humanitarian law international by that country (point b), the acts

attacked are not adequately substantiated as to the clear risk that the military technology or equipment whose

export is envisaged will be used to commit serious violations
international humanitarian law in Yemen.

Insofar as it is taken from the violation of articles 2 and 3 of the law of July 29, 1991 relating to the formal motivation

of the administrative acts, the second means is, at this stage of the procedure, considered serious.

The conditions required by Article 17, 8 1, of the laws on the Council of State, coordinated on January 12, 1973,

for the latter to be able to order the suspension of the execution of the contested act, have been met.

Given that the deliveries authorized by the contested acts could take place at any time, it is appropriate to order
the immediate execution of this judgment and to also notify it to the beneficiaries of the licenses whose execution

is suspended, namely the companies MECAR, FN HERSTAL
et CMI DEFENCE. »

31 By motion of April 8, 2020, the applicants sought the annulment of the suspended decisions and the case is

currently pending.
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32. On April 11, 2020, the Minister-President of the Walloon Region proceeded to withdraw

all export licenses the execution of which was suspended by the aforementioned judgment.

33. On June 24, 2020, the Conventional Arms and Dual-Use Products Export Licensing Advisory Commission

again considered applications for arms export licenses to Saudi Arabia.

34. On July 8, 2020, the Minister-President of the Walloon Region granted the definitive renewal of licenses
n°2208/031132, n°2208/031133, n°2208/0311130 and n°2208/0311131, replacing licenses n°2188 /031849,
2189/031771, 2198/031773 and 2198/031774, previously withdrawn.

1.2.5. PROCEDURE BROUGHT BY THIS APPLICATION

35. The third applicant became aware by consulting the Canadian statistics website statcan.gc.ca that in May
2020, spare parts relating to tanks and other armored motorized combat vehicles were imported into Canada from

Belgium for an amount of 212,626,787 Canadian dollars (€138,390,433.19)
(part 1).

The last license of JOHN COCKRILL (formerly CMI DEFENSE) having been suspended by

Your judgment of March 9, 2020, the applicants deduced from this that new licenses had

necessarily been issued.

Confirmation of this information as well as a table showing the various licenses were requested from the opposing
party by letter dated July 13, 2020, specifying that in the absence of a response within 24 hours, the applicants

would lodge a new appeal before the Council of State (Exhibit 20).

The opposing party confirmed this information by email of July 14, 2020, informing the applicants " that the license
granted to CMI has been withdrawn, that the advisory committee has been seized again and that on this basis , a

new license was issued ” (Exhibit 21).

36. The table requested by the applicants was sent on July 15, 2020 (Exhibit 22).

This indicates that out of 17 suspended licenses, six were withdrawn and then

new favorable decision of the Minister-President.
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On the same day, the applicants therefore submitted a request for a suspension according to
the procedure of extreme urgency of the execution of the decisions taken on July 8, 2020 by
the Minister-President of the Walloon Region to issue licenses n ° 2208/031132 ,
n°2208/031133, n°2208/0311130 and n°2208/0311131 for the export of weapons to the
Kingdom of Saudi Arabia of category ML 1 ("Smooth-bore weapons with a caliber of less than
20 mm, other weapons and automatic weapons of a caliber of 12.7 mm (0.50 inch) or less and
accessories, and specially designed components therefor”.

By judgment no. 248.128 of August 7, 2020, Your Council found the second part of the third
plea serious and ordered the suspension of the execution of the decisions.

On the second limb of the third plea, Your Counsel ruled as follows:

"Common Position 2008/944/ CFSP adopted by the European Council refers, in its preamble, to "the Treaty on
European Union, and in particular Article 15 thereof", which provides in its first paragraph that "The European
Council gives the Union the necessary impetus for its development and defines its general political orientations and
priorities”; but also that "it does not exercise a legislative function”. It follows that this "Common Position" does not

in itself constitute even a rule of law the violation of which can be invoked in court.

However, Article 14, § 1, paragraph 2, of the decree of June 21, 2012 expressly provides that export applications
are rejected after examination with regard to the criteria “based” on this common position. It follows that, for the
application of these criteria, the Walloon Government cannot disregard this common position and its user guide,
provided for in Article 13 of this common position, which is the subject of periodic review and which summarizes the

agreed guidance for the interpretation of these criteria.

Judgment No. 247.259 of March 9, 2020 ruled in particular the following:

“According to article 14 of the decree of 21 June 2012, cited above, referring to the second criterion of common
position 2008/944/ CFSP, cited above, the government must “demonstrate, in each case and taking into
account the nature of technology or military equipment in question, to exercise particular caution in issuing
licenses to countries where serious human rights violations have been observed by the competent bodies of
the United Nations, by the Union European Union or by the Council of Europe”. The user's guide to Common
Position 2008/944/ CFSP, provided for in Article 13, specifies that the bodies competent to establish serious
human rights violations include, in particular, the European Parliament, the Council of United Nations Human
Rights and the Office of the United Nations High Commissioner for Human Rights. According to this guide,
“When thoroughly assessing the risk that the military technology or equipment proposed for export will be used
to commit serious violations of international humanitarian law, consideration should be given to whether the
recipient country has has always been respectful of this right and if it continues to be so, to see what intentions
it has expressed through official commitments and to determine whether it is able to ensure that the transferred
technology or equipment is used in compliance with international humanitarian law and that they are not
diverted or transferred to other destinations where they could be used to commit serious violations of this law”.

The European Parliament has adopted several resolutions relating to the situation in Yemen (in particular those
of 25 February 2016 and 15 June 2017 on the humanitarian situation in Yemen, as well as those of 9 July
2015, 30 November 2017 and 4 October 2018 on the situation in Yemen) in which he finds that some States
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members of the Union have continued to authorize transfers of arms and related equipment to Saudi Arabia since the start
of the war despite these transfers being “contrary to Common Position 2008/944/ CFSP on export controls weapons”. Even
if these resolutions do not have binding effect and the embargo desired by this institution has not yet been instituted, the
fact remains that, contrary to what is indicated in the reasoning for the contested acts, there is a clear position of one of the
institutions of the European Union on this subject.

Furthermore, in its resolution 36/31 of 29 September 2017, the United Nations Human Rights Council requested the United
Nations High Commissioner for Human Rights to establish a group of eminent experts international and regional
organizations to monitor and report on the human rights situation in Yemen. This group was further instructed to carry out a
thorough examination of all violations of international human rights law and other relevant and applicable areas of
international law and of all violations of this law allegedly committed by all parties to the conflict since September 2014, and
to establish the facts and circumstances surrounding the alleged violations and abuses and, where possible, to identify the
perpetrators.

In two reports of the Office of the United Nations High Commissioner for Human Rights (A/HRC/39/43 and A/HRC/42/17)
presented respectively at the thirty-ninth and forty-second sessions of the Human Rights Council held from September 10
to 28, 2018 and September 9 to 27, 2019 respectively, the panel says there are reasonable grounds to believe that all
parties to the armed conflict in Yemen, including the Saudi Arabia, are responsible for human rights violations and have
committed a significant number of violations of international humanitarian law. According to these experts, “The legality of
arms transfers made by France, the United Kingdom, the United States and other States remains questionable and is the
subject of several legal proceedings in these States. The Panel finds that the weapons that continue to be supplied to
parties to the conflict in Yemen fuel the conflict and perpetuate the suffering of the population”. In the list of people “likely to
be responsible for international crimes” which is drawn up by these experts, appears in particular the Crown Prince
Mohammed bin Salman. The passage in the statement of reasons for the contested acts relating to the absence of
convictions for these violations is irrelevant since neither Saudi Arabia nor Yemen are parties to the Rome Statute of the
International Criminal Court.

While the involvement of the National Guard in the conflict in Yemen is controversial, the formal motivation for the contested
acts does not, however, contradict the assertion in the commission's opinions that the King of Saudi Arabia ordered it to
intervene in the campaign in Yemen. Nor does this motivation address the risk of weapons intended for the National Guard
falling into the hands of Houthi rebels during attacks on outposts, as has happened in the past according to the commission's
advice. The reasoning also does not make it possible to understand the reasons why the elements provided by the advisory
committee on the subject of the use in Yemen of equipment similar to that intended for the Royal Guard are not considered
conclusive.

With regard to renewal license No. 2188/031849 of December 17, 2019, preceded by a favorable opinion from the
Commission on September 14, 2018, it should be noted that it was refused of the competent Minister on the basis of non-
compliance with criteria 2 and 4 of the aforementioned article 14, then a “revocation” of this refusal on May 29, 2019. In any
event, the granting of this license is based on grounds identical to those set out for the other contested licenses. The
motivation for this license therefore incurs the same criticisms of legality.

Under these conditions, taking into account the duty of care provided for by article 14 of the aforementioned decree of 21
June 2012, for the second criterion relating to respect for human rights in the country of final destination and respect for
humanitarian law by that country (point b), the contested acts are not adequately motivated as to the clear risk that the
military technology or equipment whose export is envisaged will be used to commit serious violations of international
humanitarian law in Yemen.

As it is taken from the violation of articles 2 and 3 of the law of July 29, 1991 relating to the formal motivation of the
administrative acts, the second ground is, at this stage of the procedure, considered serious”.

After the withdrawal of the licenses suspended by judgment no. 247.259 cited above, the advisory
committee on export licenses for conventional arms and dual-use products issued a favorable opinion
on all the criteria and in particular the second. With regard to this criterion, the advisory committee
essentially judged that the Saudi National Guard is mainly used for the protection of borders and
strategic sites, but not for operations inside Yemen, that the elements
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identified with regard to violations of international humanitarian law do not concern this unit and that it is
unlikely that the military technology or equipment whose export is envisaged will be used to commit
serious violations of international humanitarian law in Yemen.

This opinion is accompanied by a minority note which however notes that the activity of this body is not
strictly confined to the national territory since the National Guard intervened in Bahrain during
demonstrations in favor of democracy. This note also recalls that the National Guard has been mobilized
since 2015 in the context of the conflict in Yemen without it being possible to determine whether units
have been deployed in this country or whether such a deployment is planned. This note adds a series of
substantiated considerations according to which the media and human rights associations
indicated that National Guard units have been used in some crackdown operations in Bahrain and the
Qatif region that have resulted in many deaths and destruction.

In the analysis of the second criterion, the formal motivation indicates that there is no reason to think that
the material could be used for the purpose of internal repression, by highlighting a passage of the minority
note which specifies that "The However, the opacity surrounding the actions of the Saudi security forces
does not allow me to know precisely how the National Guard contributed to these operations”.

The formal motivation also notes that the equipment is intended for the National Guard, whose mission
is the protection of Saudi national strategic borders, sites and infrastructures and that its deployment is
on Saudi territory even if its radius of action, in the event of of aggression, can reach Yemen from Saudi
territory, within a radius close to the border. She insists that the National Guard, which has been under
the leadership of Crown Prince Mohammad Bin Salman since November 2017, is not intended for military
operations outside the country. It indicates that no refusal has been notified to the COARM concerning
the National Guard, and that no refusal of the Member States concerns a transaction broadly identical to
the present material. She adds that, moreover, the latest report of the Panel of Eminent International and
Regional Experts on Yemen concluded in its chapter on violations of international humanitarian law and
violations attributed to the coalition "that there were reasonable grounds to believe that violations of
international humanitarian law may have been committed in the context of the above-mentioned airstrikes
(coalition attacks" and that the material concerned is not intended for carrying out airstrikes in the conflict
in Yemen. It concludes from this , that to date there is no credible evidence that the military equipment
referred to in the contested licenses is being used by the coalition in Yemen or that it is being diverted to
participate in violations of international humanitarian law and that, in Under these conditions, there is no
manifest risk that the material concerned, intended for the National Guard, would be used to commit
serious violations of international humanitarian law. national.

Prima facie, the opacity that surrounds the actions of the Saudi security forces during crackdown
operations involving the National Guard should be grounds for refusing rather than granting an arms
export license given the special duty of care with regard to the issuance of licenses to a country where
serious human rights violations have been observed by the competent bodies of the United Nations, by
the European Union or by the Council of Europe .

Moreover, the role of the National Guard is not strictly limited to the national territory since it has already
intervened in Bharein and King Salman of Saudi Arabia ordered in April 2015 the National Guard to take
part in the campaign led by Saudi Arabia in Yemen, in support of the force
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air and ground forces. While the Panel of Experts did identify violations of international humanitarian law
that may have been committed in the context of the airstrikes in Yemen, these experts also denounced
many other violations committed by all parties to the conflict, including the Saudi Arabia, and in particular
"attacks with curve-firing weapons and small-arms fire in violation of the principle of distinction, acts which
may constitute war crimes" (Report of the Group of Eminent Experts international and regional organizations
as submitted to the United Nations High Commissioner for Human Rights, A/HRC/42/17, p. be carried out
using the military technology or equipment concerned by the contested acts. These experts do not
distinguish these violations according to the different components of the Saudi forces involved. Moreover,
the formal motivation of the act does not address the issue of the risk of these weapons falling into the
hands of the Houthi rebels when this situation has already arisen in the past.

Under these conditions, taking into account the duty of care provided for by article 14 of the
aforementioned decree of 21 June 2012, for the second criterion relating to respect for human rights in the
country of final destination and respect for humanitarian law by that country (point b), the contested acts
are not adequately motivated as to the clear risk that the military technology or equipment whose export is
envisaged will be used for internal repression or to commit serious violations of international humanitarian
law in the Yemen.

The second limb of the third plea is serious.

The conditions required by article 17, § 1, of the laws on the Council of State, coordinated on January 12
1973, so that the latter can order the suspension of the execution of the contested act, are met. »

The applicants are now seeking the annulment of the decisions suspended by

the aforementioned judgment.
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2. AS TO THE INTEREST IN THE ACTION

38. The applicants' interest in pursuing the cancellation of arms export licenses was
recognized, for the first time, by judgment 197.522 of October 29, 2009, with respect to the first
applicant, as follows:

“Considering that the arguments put forward both in support of the admissibility of the appeal and of

the ... pleas consist in maintaining that Libya is a country which does not respect human rights (second
plea), which encourages terrorism and organized crime (3rd means), which could divert the arms
delivered to it to other countries (4th means), so that the export of arms to this country runs counter to
the objectives it ] has set himself the task of defending; that the corporate purpose of the (...) applicant is
not limited to respect for human rights in Belgium and is part of a network of international cooperation;
that this purpose empowers him to intervene with the authorities, in particular by pursuing the annulment
of decisions which are likely to infringe, outside the territory, fundamental rights; that this social purpose
is also limited to the defense of the values listed in Article 3 of the statutes and does not cover any
illegality, so that this appeal is not identified with a popular appeal; ".

This case law has been welcomed by the doctrine57, and confirmed by Your decision of 7 April
201158 .

39. Your Council then recognized the interest of the first two applicants concerning
licenses for the export of arms to and for the final destination of Saudi Arabia, the second

applicant having in the meantime changed its corporate object.

40. This action is admissible in respect of the three applicants.

3. ADMISSIBILITY OF THE MULTI-PURPOSE CLAIM

41. The request concerns arms licenses n°2208/031132, n°2208/031133, n°2208/0311130,
n°2208/0311131 issued on July 8, 2020 by the opposing party for export to Arabia Arabia.

¥ M. UYTTENDAELE, “Two men alone facing the scales of justice — Reflections on the interest in
acting of associations protecting human rights and on current affairs following the judgment of the
Council of State of October 30, 2009”, RBCC, 2010, p. 55 et seq.

% CE, asbl League of Human Rights and cts, n°212.559, of April 7, 2011
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42. The process was validated, implicitly but certainly, by Your Council in its rulings in the context of the appeals
brought against the licenses granted to FN HERSTAL for export to Libya59 .
43. Then, on the occasion of the appeals brought against the licenses issued on October 18, 2017 by the Minister

President of the previous Walloon Region, Your Council first adopted, at the suspension stage, an eminently restrictive
case law by not recognizing the relatedness only in cases where the contested licenses had the same addressee and

concerned similar equipment60 or goods falling within the same category61 62

However, in its judgments of annulment, Your Council took a broader approach by ruling as follows:

« Several requests may only be brought admissible as one and the same case if this contributes to the proper
administration of justice, more particularly when, as regards their object or their basis, the requests are so related that it seems

likely that the findings made or decisions taken in relation to a request will have a

impact on the fate of another.

Thus, if several licenses are contested in one and the same request, a sufficient connection between them only
exists when they have been granted according to the same procedure or when the procedures have taken place completely

simultaneously. and that the examination of the appeals does not require separate instruction and debates.

In this case, it appears from the examination of the confidential documents of the opposing party that the license
applications were submitted on the same date in the name of FN HERSTAL sa, that the country of destination is Saudi Arabia,
that the advisory committee on export licenses for conventional arms/ dual-use products examined these two requests during

its meeting of May 9, 2017 and that the two disputed licenses were granted by the opposing party on October 18, 2017 .

While it is true that these licenses relate to separate material and that this material is intended for different users, it
does not prevent them from being examined within the framework of the same procedure.
Furthermore, it is apparent from the information given in the table drawn up by the opposing party that it is partly inaccurate

and that it therefore misled the applicants, when they were unable to have access to all documents from the licensing process.

* CE, no. 197.522, of October 29, 2009 (suspension); CE, n° 212.559, of April 7, 2011 (cancellation)
and CE, n°® 221.498, of November 23, 2012 (cancellation of redone acts).

* CE, n° 240.897 and n° 240.901, of March 6, 2018.

® CE, n° 240.906 and n° 240.907, of March 6, 2018.

Rejection of connection when the licenses have the same addressee but relate to goods
different: CE, n° 240.903, n° 240.905 and 240.908, of March 6, 2018.
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In the light of these various elements, the appeal must be declared admissible in its two

objects. »*

44. Finally, the use of multiple objects was admitted in the case that gave rise to judgment no. ,
December 17, 20 and 28, 2019 and intended for different users (one with Canada as buyer country and

Saudi Arabia as end user).

45. In this case, the licenses were the subject of completely simultaneous procedures, analyzed in
committee on June 24, 2020 and signed by the Minister-President on July 8, 2020. These all concern
category ML 1 equipment (" Smooth-bore weapons of a caliber less than 20 mm, other weapons and
automatic weapons of a caliber up to 12.7 mm (0.50 inch caliber) and accessories, and specially designed
components therefor ). In addition, the instruction of the various requests was done by implementing a
criterion linked to the quality of the final recipient. Finally, with regard to this criterion, and the grounds
invoked in support of the request, the instruction of the request does not require separate instruction and

debates.

46. In any event, it was at the end of a single instruction that Your Council was able to order the

suspension of the contested acts, thus recognizing that the various decisions

are related.

47. The request is admissible against the four licenses n°2208/031132, n°2208/031133,
n°2208/0311130, n°2208/0311131 issued on April 29, 2020 by the opposing party for export to Saudi
Arabia .

® CE, n° 244.800, of June 14, 2019; see also CE, n° 244.801 of June 14, 2019.

page 48 of 84



Machine Translated by Google

respublica

avocats

4. THE MEANS

4.1. FIRST GROUND: BREACH OF ARTICLE 3, 1°, A), OF THE ORDER OF
WALLOON GOVERNMENT ON OPERATION AND COMPOSITION OF THE

ADVICE COMMITTEE ON ARMS EXPORT LICENSES OF 30 JANUARY

2020, FIRST CRITERION B, TER), COMMON POSITION 2008/944/CFSP OF THE
CONSEILDUSDECEMBER 2008, DESARTICLES 1 " AND 6.2 OF THE TREATY ON TRADE
OF ARMS, RATIFIED BY BELGIUM ON 3 JUNE 2014, ARTICLES 1 * COMMONS
TO THE FOUR GENEVA CONVENTIONS OF AUGUST 12, 1949 AND TO THE PROTOCOL
ADDITIONAL | OF 1977, OF THE INTERNATIONAL CUSTOMARY LAW OBLIGATION

" TO ENFORCE, IN ALL CIRCUMSTANCES, HUMANITARIAN LAW ",

VIOLATION OF ARTICLES 55 AND 56 OF THE CHARTER OF THE UNITED NATIONS, VIOLATION OF
THE CUSTOMARY LAW OBLIGATION TO UPHOLD HUMAN RIGHTS

AND ADOPTION OF DECISIONS CONTRARY TO “ BASIC CONSIDERATIONS
OF HUMANITY ", VIOLATION OF ARTICLES 2 AND 3 OF THE LAW OF JULY 29, 1991
RELATING TO THE FORMAL GROUNDS FOR ADMINISTRATIVE ACTS, ABSENCE OR

INSUFFICIENT REASONS, EXCESS OF AUTHORITY OR MANIFEST ERROR
D’APPRECIATION

6.1.1. THE CONTESTED DECISIONS ARE SUBJECT TO THE GENERAL OBLIGATION OF REASONING
FORMAL CONSECRATED BY THE LAW OF JULY 29, 1991

48. With regard to unilateral legal acts of individual scope emanating from an administrative authority
and whose purpose is to produce legal effects with regard to one or more citizens or to another
administrative authority64 — in this case authorize their beneficiary to export weapons — the contested
decisions are subject in principle to the general obligation of formal motivation enshrined in the law of 29
July 199165, which is likely to strengthen the judicial control over administrative acts enshrined in articles
159 and 161 of the Constitution.

If article 4 of the law of July 29, 1991 devotes exceptions to this obligation, it is clear that in this case,

none of these exceptions is met.

& According to the definition of the scope of the law of 29 July 1991 relating to the formal motivation of
administrative acts (art. 2 of the law).
% CE, asbl League of Human Rights, n°® 221.498, of November 23, 2012; CC, n° 169/2013, of December 19, 2013.
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Indeed, the indication of the reasons for the granting of licenses would not be likely to compromise
the external security of the State, nor to undermine public order, nor to violate the right to respect for
private life, nor to constitute a violation of the provisions on professional secrecy, these circumstances
having to be interpreted in a restrictive manner66 .

As the doctrine points out, " the invocation of exceptions to the obligation to give reasons is intended

to remain... exceptional " &7

The dispensation from giving reasons invoked by the opposing party would only serve its interest,
combined with that of the beneficiary and that of Saudi Arabia, in not exposing itself to judicial review
and this in disregard of the right to be able to take cognizance of the reasons for an administrative
decision in the act itself which must be guaranteed not only with regard to license applicants, but

also for all third parties interested in these licenses68 .
Arms export licenses are therefore subject to the obligation of formal motivation.

49. The applicants refer to what was ruled by Your Council in its judgment no . their beneficiaries
to be informed of the reasons for the administrative decision concerning them but also to strengthen

judicial control over administrative acts, enshrined in Articles 159

and 161 of the Constitution ”.

6.1.2. THE FIRST CRITERION OF COMMON POSITION 2008/944/CFSP, ARTICLE 6.2 OF THE TREATY

ON THE TRADE IN ARMS COMBINED WITH ARTICLES 1 OF THE GENEVA CONVENTIONS
OF 1949 AND ARTICLES 55 AND 56 OF THE CHARTER OF THE UNITED NATIONS

50. Belgium has ratified the Arms Trade Treaty (ATT).
The latter has the obligation to refuse any export of arms incompatible with the ATT.

Pursuant to article 3 of the order of January 30, 2020 of the Walloon Government on the functioning
and composition of the Advisory Committee on arms export licenses, " the committee is responsible

for formulating, at the request of the Minister or initiative,

*  X. DELGRANGE and B. LOMBAERT, "The law of July 29, 1991 relating to the formal motivation of administrative
acts: current issues", in P. JADOUL and S. VAN DROOGHENBROECK (eds.), Formal motivation of administrative acts ,
Brussels, The Charter, 2005, p. 58.

67 The same.

*® C.C., n° 169/2013, B.12.
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reasoned opinions in the context of the analysis of export applications for defence-related products ", in
particular with regard to " all the criteria of Council Decision (CFSP) 2019/1560 of 16 September 2019
amending the common position 2008/944/ CFSP defining common rules governing the control of exports of

technology and equipment

military ”.

Sl The applicants draw Your Council's attention to the fact that Council Decision 2019/1560 of 16
September 2019 amended Common Position 2008/944/CFSP.
Emphasizing "its commitment to continue its efforts to promote the universalization and

effective implementation of the Arms Trade Treaty” 69

. the European Council has
amended the Common Position in order to include a direct reference to the Arms Trade Treaty. The first

criterion of Article 2 of the common position reads
henceforth as follows:

"1. First criterion: compliance with the international obligations and commitments of the Member States,
in particular the sanctions adopted by the United Nations Security Council or the European Union,
agreements on, in particular, non-proliferation, as well as other international obligations and commitments.

An export authorization is refused if it is incompatible with, inter alia:

(-+)

(bb) the international obligations incumbent on the Member States under the Arms Trade Treaty

" (the applicants emphasize).

52. It is also important to stress that Common Position 2008/944/CFSP has changed status. The
reference to Article 15 of the Treaty on European Union has been deleted and the preamble of Council
Decision 2019/1560 of 16 September 2019 amending Common Position 2008/944/CFSP now refers to Article
29 of the Treaty on the European Union70, which provides that “ the Council adopts decisions which define
the position of the Union on a particular question of a geographical or thematic nature. Member States shall
ensure that their national policies comply with the positions of the Union ”. The Common Position henceforth
takes on the nature of a decision, which the Council confirms by stating

its “ legally binding " nature n

69 Council conclusions on the review of Council Common Position 2008/944/ CFSP of 8 december 2008
on the control of arms exports, 16 septembre 2019, p. 3.

70 Council decision amending Common Position 2008/944/ CFSP defining common rules governing control
of exports of military technology and equipment, 10707/19, 9 septembre 2019, p. 1.

™ Council conclusions on the review of Council Common Position 2008/944/ CFSP of 8 december 2008 on
the control of arms exports, 16 septembre 2019, p. 3.
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53. The Common Position user guide was also reviewed and updated on 16 September 2019, in particular to

include direct references to the Treaty on

arms trade.

54. It is therefore a question of departing from the previous case law of Your Council in its judgments n°248.128
and n°248.129 of August 7, 2020, which underlined that the Common Position " does not in itself constitute a rule of

right the violation of which may be invoked in court ".

55. The ATT regulates the international trade in conventional arms in order to achieve " the purposes and
principles of the Charter of the United Nations ", and in particular " Article 26 of the

Charter of the United Nations which seeks to promote the establishment and maintenance of peace and

international security ".

The parties to the ATT recall in its preamble, " that peace and security, development and human rights are pillars of
the United Nations system and the foundation of collective security, and recognize that development, peace and

security and human rights are interdependent and mutually reinforcing

mutually ”.

The Treaty's preamble also states that the ATT is intended to address the need to prevent the diversion of

conventional arms, including " for unintended end use ".

permitted ".

The preamble further highlights the role played by NGOs, "recognizing that civil society, including non-governmental
organizations, and industry can actively contribute, on their own initiative, to publicizing the object and purpose of
this

Treated and contribute to their realization ”.

The States Parties to the Treaty further affirm that they are " resolved to act in accordance with the principles "
which they enunciate, including " [t]he obligation to respect and ensure respect for international humanitarian
law, in accordance, inter alia, with the Conventions of Geneva of 1949, and to respect and ensure respect

for human rights, in accordance, inter alia, with

to the Charter of the United Nations and to the Universal Declaration of Human Rights . 72

Article 1 of the ATT provides that the purpose of the Treaty is, inter alia, to " establish the strictest possible common
standards for the purpose of regulating or improving the regulation of the international trade in conventional arms ",

with the aim, in particular, of “ reducing human suffering .

” The applicants emphasize.
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Article 6 of the ATT enshrines three hypotheses of absolute prohibition to transfer

arms, while Article 7 imposes a prior assessment, with regard to the criteria it determines,

"[i]f the export is not prohibited by article 6 .

Article 6 reads as follows:

“ 1. A State Party shall not authorize any transfer of conventional arms covered by Article 2(1) or of

property referred to in Articles 3 or 4 which would violate its obligations resulting from measures taken by the United Nations
Security Council acting under Chapter VIl of the Charter of the Nations

United States, in particular arms embargoes.

2. A State Party shall not authorize any transfer of conventional arms covered by Article 2 (1) or goods covered by Articles 3
or 4 that would violate its international obligations, resulting from agreements
international agreements to which it is a party, in particular those relating to the international transfer or illicit trafficking of

conventional arms.

3. A State Party shall not authorize any transfer of conventional arms covered by Article 2(1) or goods covered by Articles 3
or 4 if it has knowledge at the time of authorization that such weapons or property could be used to commit genocide, crimes
against humanity, serious violations of the 1949 Geneva Conventions, attacks directed against civilians or civilian objects

protected as such, or other war crimes such as defined by international agreements to which it is a party. »

Section 7 of the ATT provides:

1. If the export is not prohibited by Article 6, each exporting State Party, before authorizing the export of conventional arms

covered by Article 2 (1) or goods covered by Articles 3 or 4, within its competence and in accordance with its national control
system, evaluates, in an objective and non-discriminatory manner, taking into account any useful element, in particular the

information provided by the importing State pursuant to Article 8(1), if the export of such weapons or property:

(a) would contribute to or undermine peace and security;

b) could be used to:

i) committing or facilitating the commission of a serious violation of international humanitarian law;

i) commit or facilitate a serious violation of international human rights law; commit an act constituting an

offense under the international conventions and protocols relating to terrorism to which the exporting

iii) State is a Party, or to facilitate the commission thereof; Where
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iv) commit an act constituting an offense under the international conventions and protocols
relating to transnational organized crime to which the exporting State is a Party, or to
facilitate the commission thereof.

2. The exporting State Party shall also consider whether measures could be adopted to mitigate the risks
set out in subparagraphs (a) and (b) of paragraph (1), including confidence-building measures or programs
agreed jointly by the exporting and importing States.

3. If, following this assessment and after considering the available risk mitigation measures, the exporting
State Party considers that there is an overriding risk of one of the adverse consequences set out in
paragraph 1 occurring, it does not allow export.

4. In its assessment, the exporting State Party shall take into account the risk that conventional weapons
referred to in Article 2 (1) or goods referred to in Articles 3 or 4 could be used to commit serious acts of
gender-based violence. sex or serious acts of violence against women and children, or to facilitate their

commission.

5. Each exporting State Party shall take measures to ensure that all export authorizations for conventional
arms covered by Article 2 (1) or goods covered by Articles 3 or 4 are detailed and issued prior to export.
‘export.

6. Each exporting State Party shall communicate the appropriate information concerning the authorization
in question to the importing State Party and to the transit and transhipment States Parties which require it.
the request, in accordance with its domestic law, practices or policies.

7. If, after granting the authorization, an exporting State Party obtains new relevant information, it is
encouraged to reconsider its authorization, after consulting the importing State as necessary. »

It emerges from the articulation of Articles 6 and 7 that the evaluation obligation imposed by

Article 7 is subsidiary to the cases of absolute prohibition enshrined in Article 6.

58.

Article 6.2 absolutely prohibits arms transfers by which the State Party would violate its international obligations

and therefore, in particular, when the export would disregard the obligation enshrined in Articles 1 of the four Geneva

Conventions of August 12, 1949. “ to enforce ” “ in all circumstances ” international law
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humanitarian action, or that of upholding human rights in accordance, inter alia, with

the Charter of the United Nations and the Universal Declaration of Human Rights.

These obligations to respect and ensure respect for international humanitarian law are customary in nature, as the

International Court of Justice stated in these terms in the Nicaragua case :

« The Court considers that the United States has an obligation, under the terms of Article 1 of the four Geneva
conventions, to "respect" and even to "ensure respect” for these conventions "in all circumstances"”, because such an

obligation derives not only from the conventions themselves, but from the general principles of humanitarian law of

which the conventions are only the concrete expression ” "
The obligation to uphold human rights is just as absolute and is notably enshrined in Article 55 of the United Nations

Charter. This item features:

" With a view to creating the conditions of stability and well-being necessary to ensure peaceful and friendly
relations between nations based on respect for the principle of the equal rights of peoples and their right to self-
determination , the United Nations will promote (...) universal respect for and observance of human rights and
fundamental freedoms for all without distinction

race, sex, language or religion .

According to Article 56 of the Charter, States “ undertake, with a view to achieving the purposes set forth in Article 55, to

act, both jointly and separately, in cooperation with the Organization ”.

This obligation to uphold human rights must be combined with the general principle of international law that the action of

subjects of international law must be

based on " elementary considerations of humanity " I

59. The obligation to ensure respect for international humanitarian law has “ an external dimension which consists
in ensuring respect for the Conventions by other parties to a conflict. Therefore, States, whether neutral, allied or enemy,

must do everything reasonably in their power to enforce compliance with the Conventions by other States.

parties to a conflict. »

As the commentary to Article 1, common to the four Geneva Conventions, states, “ [t]his obligation to ensure respect by
others includes both a negative and a positive obligation. Under the negative obligation, the High Contracting Parties may

neither encourage the commission of violations of the Conventions by patrties to a

™ Judgment of June 27, 1986, Reports 1986, p. 114, § 220.
™ Affirmed as a general principle in the Corfu Channel judgment of the International Court of Justice, Rec. 1949, p. 22.

® “Updated Commentary on the First Geneva Convention ”, International Committee of the Red Cross,
2018, www.icrc.org.
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conflict, nor help or assist them. According to the positive obligation, they must do everything
reasonably in their power to prevent and put an end to its violations. This external dimension of the

obligation to enforce the Conventions goes beyond the pacta sunt principle
observed. »

59.1. States Parties therefore first have negative obligations, which means that they must abstain from

certain behaviors that would amount to encouragement,

help or assistance.

When the authors of the commentary to article 1 of the Geneva Conventions write that this negative
obligation " requires that the High Contracting Parties refrain from transferring arms if it can be
expected, on the basis of facts or knowledge of trends, current or past, that these weapons may be
used to violate the Conventions ", it is only as an " illustration of a negative obligation regarding arms
transfers ". The simple fact of continuing to supply arms to a State which is guilty of serious and
repeated violations of international humanitarian law undoubtedly constitutes a measure of support for

this State which is incompatible with the negative obligations of Article 1 .

This interpretation is all the more imperative with regard to the States Parties to the Arms Trade Treaty
since Article 6.2 of this Treaty reinforces the requirement not to transfer arms if this transfer disregards
the obligation to respect and to ensure respect for international humanitarian law: not only is this
obligation to ensure respect for international humanitarian law recalled, in the preamble, under the
principles that the States Parties affirm that they resolutely want to respect, but above all, Article 6.2
has an autonomous content compared to Article 6.3 which prohibits any transfer of arms when the
State is aware that the arms to be exported could be used to commit, in particular, crimes against
humanity, serious violations of the Conventions 1949 Geneva Convention, attacks directed against
civilians or civilian objects protected as such, or other war crimes as defined by international

agreements. to which it is a party.

The transfer prohibition imposed by Article 6.2 is therefore not linked to the possible use of the
weapons but to the transfer itself76 .

It is important to emphasize the fact that that interpretation does not result from a reading specific to
the applicants. The analysis of the group of eminent experts of the United Nations (reproduced above

in point 16) concerning the responsibility of third States which, like Belgium, exercise a

* B. Muracciole, Interpretive Essay on Article 6 of the Arms Trade Treaty, arming

disarm, available online at: https://armerdesarmer wordpress.com/2014/10/20/essai
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particular influence on the parties to the conflict or supporting them directly or indirectly, including in the form of

arms transfers, is unequivocal:

"For all states, including those not party to the Arms Trade Treaty, arms transfers to
coalition members could engage their liability in breaching their obligation to cooperate in
an end to all serious violations of international law, including serious violations of
international humanitarian law. In some cases, the provision of arms or logistical support
to a party to the conflict amounts to knowingly providing aid or assistance to that party in
the commission of internationally wrongful acts, which engages the responsibility of the
State which provides the arms for these facts”.

The group of eminent experts also adds that “ States must consider how the importing State respects international

humanitarian law before authorizing the export of conventional arms ” (Exhibit 4).

It is therefore necessary to distinguish between the two hypotheses of prohibition. That enshrined in Article 6.2,

referred to in the plea, does not require the assessment of a risk that the equipment concerned is

directly used in the commission of acts constituting a violation of international law

humanitarian.

In this respect, any distinction which may be made by the adverse party between products intended for military

aviation, the national guard or the royal guard, is not relevant.

59.2. The continuation of arms exports, in the factual context established by international bodies and organizations
as summarized in the statement of facts, is also contrary to the positive obligations of third States which " must
take proactive measures to put an end to the violations and to enforce the Conventions by a party to the conflict
who

commits such violations, including by using their influence over that party ”.

The commentators on Article 1 common to the Geneva Conventions note that "[s]tates remain in principle free to
choose between different possible measures, provided

that those they adopt are considered appropriate for the purpose of ensuring respect for the Conventions. The
obligation to ensure respect must be implemented with reasonable diligence (“due diligence”). (...), its content
depends on the particular circumstances, including the seriousness of the violation, the means that are reasonably
available to the State and the degree of influence it exercises over those responsible for the violation. Contrary to
the negative obligation described above, it is an obligation of means, that is to say that the High Contracting Parties

are not responsible for any failure of their efforts, as long as they did everything reasonably in their power to do

stop violations. »
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6.1.3. THE INVOCABILITY OF ARTICLE 6.2 OF THE ARMS TRADE TREATY COMBINED WITH THE

ARTICLES 1 OF THE 1949 GENEVA CONVENTIONS AND ARTICLES 55 AND 56 OF THE
UNITED NATIONS CHARTER FOR LITIGATION OBJECTIVE

60. The assessment of the “direct effect” of a norm of international law differs radically depending on whether the
provision is invoked in subjective litigation or in objective litigation. Michel PAQUES thus makes the distinction between
direct effect “in the restricted sense”, required for subjective litigation, and direct effect “in the broad sense”, applicable to
objective litigation77 .

The norm of international law which benefits from direct effect in the broad sense is that " which can be mobilized with a

view to establishing the illegality of a measure - whether of private or public origin - incompatible with [it ]"

78

In objective litigation, reference will be made to the higher norm79, rather than to direct effect, in order to avoid any

confusion.

Indeed, in objective litigation, “ the existence of a subjective right is not a condition of the action; the demonstration of an
interest in acting is sufficient for the judge to declare that he has jurisdiction.

The same applies to admissibility as to substance: it matters little whether the standard by which the compliance check is
exercised confers subjective rights on the applicant or not. Direct effect (in the strict sense) is therefore logically not
required in objective litigation ” 80. In the logic specific to objective litigation, which is that of a technique for resolving a

conflict of norms, primacy benefits the rule of international law, even without direct effect .

The Constitutional Court endorsed this distinction. Thus, breaking with constant case law which conditioned the invocation
of international provisions to their direct effect, it very clearly stands out from this requirement in its judgment no. 106/2003

of 22 July
2003:

« Competent to assess whether a legislative norm violates Articles 10 and 11 of the Constitution, the Court
must, when questioned on a violation of these provisions combined with a convention
international law, not to examine whether it has direct effect in the internal order, but to assess whether the

" Mr. Easter, Elementary public law in fifteen lessons, Brussels, Lacier, 2015 p. 367, no. 456.

™ C., Romainville, “Preliminary title. - The degrees of justiciability of the right to culture” in The right to culture,

a legal reality, Brussels, Bruylant, 2014, p. 538.

™ D., Van Eeckhout, J., Wouters, “international law before the Belgian judge”, Revue belge de droit
constitutional, 2013, pp. 299-331.

¥ 1., Chop, “VI.1. - The relevance of the requirement of direct applicability according to the type of litigation” in
International and European law of human rights before the national judge, under the dir. S., Van Drooghenbroeck,
Brussels, Editions Larcier, 2014, p. 181.

® F., Dopagne, “Is direct effect a condition of the primacy of international law over Belgian law? », in

Belgian Review of International Law, 2012/2, Editions Bruylant, Brussels, p. 465.
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legislator did not disregard Belgium's international commitments in a discriminatory manner

».

The Court therefore ruled that there was no legal exception raised by the Council of Ministers claiming
the lack of direct effect attached to the Convention on the Rights of the Child.

In other words, and as Isabelle HACHEZ points out, “ the direct effect of the international provisions
invoked matters little; it suffices that they bind Belgium to be taken into account in the framework of a
review carried out with regard to the principle of equality (arts. 10 and 11 of the Constitution), or even in
combination with a similar constitutional provision whose

Court ensures compliance ” 82. It adds that “ since then, the Court no longer seems — with rare exceptions
— to be encumbered with considerations relating to the direct effect of the provisions it invokes; in any
case, there is no longer any trace of the once well-known refrain according to which "the constitutional
rules of equality and non-discrimination are applicable with regard to all the rights and freedoms
recognized for Belgians , including those resulting from international agreements binding Belgium, made
applicable in the order

internal legal by an act of assent and having direct effect " " 83

61. In objective litigation, the invocability of the norm must be recognized " when the judge considers that
the reference norm invoked is sufficiently clear and precise for it to serve as a basis for checking the

compatibility of the norm in dispute " 84

The assessment of the sufficiently clear and precise character of the norm differs from that which must

be implemented to establish that the norm examined confers subjective rights. The criterion of "sufficiently
clear and precise" is required here " for other purposes (that of objective litigation) and with less intensity
(sufficient precision to allow a control of

compliance respecting the principle of the separation of powers)” % . The standard should not

definitive, present only a sufficient "normative density".

Frédéric DOPAGNE stresses for his part " that it is sufficient that the rule of international law in question
validly binds Belgium in the international legal order, and that it is regularly applicable in the Belgian

internal legal order " 8

* 1., Hachez, Op. cit., p. 175.

“ Ib., p. 182.

* ., Romainville, “Preliminary title. - The degrees of justiciability of the right to culture” in The right to culture,

a legal reality, Brussels, Bruylant, 2014, p. 541.

., Chop, “VI.1. - The relevance of the requirement of direct applicability according to the type of litigation” in
International and European law of human rights before the national judge, under the dir. S., Van Drooghenbroeck,
Brussels, Editions Larcier, 2014, p. 183.

*E, Dopagne, “Is direct effect a condition of the primacy of international law over Belgian law? », in

Belgian Review of International Law, 2012/2, Editions Bruylant, Brussels, p. 467.
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Thus, in a VEWA judgment of 17 May 2010, the applicant argued in particular the illegality of a royal decree with
regard to a directive of the European Union. The question that arose was whether a national provision providing
for the payment of an amount of 1 euro per adult and 50 centimes per minor, per year, for public loans, was

compatible with Article 5, 81 , Council Directive 92/100/EEC of 19 November

1992 on rental right and lending right and certain rights related to copyright in the field of

intellectual property, under which the authors must have a "remuneration” for this kind of loan. Your Counsel
rejected the opposing party's argument that "dat artikel 5 van de richtlijn onvoldoende precies en onvoorwaardelijk
is om recht-streeks door particularen voor de Raad van State ingeroepen te kunnen worden " and concluded very

explicitly what follows:

« In accordance with Article 249, third paragraph, of the EC Treaty, a directive is binding with regard to
the result to be achieved for each Member State to which it is addressed, but is

authorities are left with the power to choose the form and the means to achieve the goal. Since the
complaint against the defendant concerns an infringement of the contested Royal Decree of the Directive,
the defendant's reasoning is that Article 5 of the Directive

is insufficiently precise and unconditional to be directly invoked as a right by individuals before the Council

of State is irrelevant on this point. After all, the defendant is in any

case bound by the Directive and must implement it » ¥

By concluding that it is not necessary to examine the possibly insufficiently precise nature of the directive, since
the State is in any case bound by it and is bound to give it effect, Your Council has makes a strict application of
the invocability of a standard of law superior to objective litigation. Once this has been clarified, Your Council has

taken the decision to refer the matter to the Court of Justice of the European Communities.

In another M'Feddal judgment of 6 September 1989, Your Counsel emphasized that the question was not to verify
whether the Covenant on Economic, Social and Cultural Rights conferred rights on individuals but only to verify

whether the internal legislation was compatible with the pact88 .

We can also note with interest a judgment of 4 May 200589, in which the Constitutional Court examines the
normative force of article 2.1 of the European Social Charter relating to the reasonable duration of daily and weekly
work, emphasizing that it is the legislator to specify the content of this obligation. Despite the insufficiently precise

nature of the standard, the Court considers it as a reference standard, and limits

¥ CE, n°203.930, 17 May 2010, Vewa, §40. The applicants emphasize.
¥ CE, arrét M'Feddal, n°32.989, 6 septembre 1989.
¥ CC, n°87/2005, May 4, 2005, recitals B.48 and B.49.
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its control to a marginal control of the existence of a justification proportionate to the

restriction in question.

62. Traditionally, the precise and complete nature of a rule is determined from its wording
alone. In this way, it is generally recognized that the negative obligation has direct effect (the
abstention postulated by the rule of law leaving no margin of appreciation to the State) while
the positive obligation does not ( the possibilities of enforcing a positive provision generally
being numerous)90 .

Thus, in judgment no. 182.454 of 28 April 200891, Your Council recognized the invocation of
Article 4.4 of the European Social Charter, judging that " in so far as it imposes a prohibition
on States to adopt certain measures, the provision referred to is sufficiently precise to have
direct effect in the domestic legal order ”. The applicant, a civil servant at the Flemish
Community, was seeking the annulment of a decision to resign from office. This resignation
for professional unsuitability, occurring automatically after two negative evaluations, had taken
effect ten days after the decision, in accordance with the statute of Flemish civil servants then
in force. Directly applying Article 4.4 of the European Social Charter, Your Council annulled
the taking effect of the decision to resign, considering that this ten-day period, although
admissible with regard to the Staff Regulations, could not correspond to the reasonable notice
period referred to in Article 4.4 of the aforementioned Charter.

63. In this case, Article 6.2 of the TCA does contain a sufficiently clear and precise
obligation to allow Your Council to exercise its control with regard to it, and this without
undermining the principle of the separation of powers.

63.1. Indeed, the Geneva Conventions cited in the plea are undeniably part of the “ relevant
international agreements " referred to in Article 6.2. It could not be otherwise, except by
limiting the scope of the Arms Trade Treaty, whereas under the terms of its article 1, the
Treaty aims to " establish the strictest possible common standards " and that the Conventions
of Geneva were the cornerstone of its development.

As stated above, right from the preamble, the States parties to the Arms Trade Treaty declare
themselves “ resolved to act in accordance with (...) [to] the obligation to respect and ensure
respect for international humanitarian law, in accordance, between others, to the Geneva
Conventions of 1949, and to respect and ensure respect for human rights, in accordance,

inter alia, with the Charter of the United Nations and the Universal Declaration of Human Rights ”.

% F., Belleflamme, “VI.4. Pieces selected on the direct applicability of the European Convention on Human Rights”, in
International and European Human Rights Law before the National Judge, under the dir. S., Van Drooghenbroeck,
Brussels, Editions Larcier, 2014, p. 214.

°t CE, n°182.454, April 28, 2008, Verdoodt.
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The Treaty must therefore be read in the light of its objectives and principles.

The commentary on Article 1 common to the four Geneva Conventions of the International Committee of the
Red Cross moreover expressly draws a parallel with the subject of the arms trade by stating that "[one] can

find an illustration of a negative obligation regarding arms transfers ”.

63.2. Thus, analyzing what is covered by " the relevant international agreements " referred to in Article 6.2,
the authors of an " Opinion on the international legality of arms transfers to Saudi Arabia, the United Arab
Emirates and members of the coalition militarily involved in Yemen " point out that " the obligations arising
from the Charter of the United Nations are also very relevant under Article 6(2). (...) The requirement of
Article 55 of the Charter of the United Nations that all Member States shall promote universal respect for and
observance of human rights and fundamental freedoms for all is reinforced by Article 56 of the the Charter
under which the Member States undertake, with a view to achieving the goals set out in Article 55, to act,

both jointly and separately, in cooperation with the Organization ”
92

The authors then make explicit reference to the preamble of the ATT, which recalls the obligation to respect
and ensure respect for international law, in accordance, inter alia, with the Geneva Conventions, and to
respect and ensure respect for human rights, in accordance, among others, to the Charter of the United

Nations.

It is therefore clear that " relevant international agreements " cannot be interpreted restrictively, and include

both the Geneva Conventions and the Charter of Nations
United.

The fact that the reading of article 6.2 continues by indicating " in particular those relating to the international
transfer or the illicit traffic in conventional arms “, or the fact that article 6.3 proceeds to a precise enumeration
of all illicit referred to - including serious breaches of the Geneva Conventions - is not such as to lead to

another
conclusion.

63.3. Article 6.2 is all the more clear and precise since, combined with Articles 1 er of
the Geneva Conventions and in particular to the negative aspect of the obligation to ensure respect for
international humanitarian law, it enshrines a prohibition on action. It must therefore be concluded that " in

so far as it imposes a prohibition on States from adopting certain

2 E., David, D., Turp, B., Wood, V., Azarova, Opinion on the international legality of arms transfers to Arabia December
Saudi Arabia, the United Arab Emirates and members of the coalition militarily involved in Yemen 2019, available .
https://danielturpqc.qsg/upload/2019/A91-92)r_la_legalite_international.e_des_transfeits_darmes_vers lifgab on:

ia_audi 10 december 2019.pdf
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measures, the provision referred to is sufficiently precise to have direct effect in the domestic legal order " .

93

63.4. In addition, the Brussels French-speaking Court of First Instance and the Brussels Court of Appeal did not dispute
the direct effect attached to Article 6 of the TCA in the context of the summary proceedings brought by the applicants
seeking to enjoin the Belgian State to refuse for a period of six months any authorization to export to Saudi Arabia on the
basis of

of Articles 6.2 combined with Articles 1 of the Geneva Conventions and 6.3 of the Treaty on

arms trade. In particular, the Court of First Instance ruled as follows:

“35. In these circumstances, it can hardly be denied, on the part of the plaintiffs, the existence of a subjective right which is
based on their own interest in exercising an action corresponding to their statutory aim and aimed at respecting the rights of

man, based on the conventions and international treaties that refer to it, of which the TAC (sic) is a part.

Moreover, the defendant being a signatory of the TAC (sic), he is bound by the obligations which result therefrom and which
the plaintiffs are entitled to demand compliance by virtue of the subjective rights which they derive

of their statutory purpose”.

The Brussels Court of Appeal also recognized that it had jurisdiction to hear the request, emphasizing that " the real
object of the dispute is to request compliance with the TAC (sic) by the BELGIAN STATE and in particular the subjective

rights that 'he would create in the head of the appellants .

Since in subjective litigation the judicial judge has expressed no doubts as to the existence of a direct effect attached to

Article 6 of the TCA, it is necessary a fortiori to recognize it in objective litigation.

63.5. Finally, even if Your Council were to consider that the standard is not sufficiently clear and precise — quod non —
recourse to a marginal control, as the Constitutional Court does in its aforementioned judgment of May 4, 2005, makes it

possible to regard as a reference standard, while respecting the principle of the separation of powers.

6.1.4. APPLICATION

FIRST BRANCH OF THE MIDDLE

64. Article 6.2 of the Treaty implies that a State Party which supplies arms to a State which

is guilty of serious and repeated violations of international humanitarian law and of the law

% In this sense: Your decision n° 182.454 cited above.
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international human rights body must stop supplying it, as a means
d’influence.

In this case, the justifications provided by the opposing party to justify the supply of weapons to the
National Guard are contrary to the various resolutions of the European and federal parliaments, as
well as to the opinion of the advisory council on the coherence of policies in for development of May
24, 2018 (Exhibit 8).

It is established that the Belgian State and particularly the Minister President of the Walloon Region
has not refrained from continuing to provide the National Guard of Saudi Arabia with weapons to
ensure respect for international humanitarian law and human rights , and this even though the
evolution of the situation - and more precisely the worsening of the situation both with regard to
respect for human rights in Saudi Arabia and with regard to the situation in Yemen - required a
reaction with regard to the international obligations of third States, including Belgium and therefore

the Walloon Region, referred to in the plea.

65. In conclusion and having regard to the knowledge of the facts and the absence of favorable
developments, Article 6.2 of the Treaty, which is based on the commitment to act resolutely in
accordance with the obligation to respect and ensure respect for international law humanitarian and
human rights policy, combined with the Treaty's aim to " establish the highest possible common
standards " " in order to contribute to international and regional peace, security and stability, reduce
human suffering [and] promote (...) responsible action by States Parties in the international trade in
conventional arms " clearly prohibits States Parties from further authorizing the transfer of arms to a
State that leads a coalition that not only commits abuses and serious and repeated violations of
international humanitarian law, which are moreover criminalized by our Criminal Code, but refuses to

investigate these facts when the community of Nations informs it of its concerns, and for follows his

exactions.
66. The obligation to uphold human rights in Saudi Arabia itself implies the same prohibition.
67. The first branch of the first plea is founded.

SECOND BRANCH OF THE MEANS

68. In the alternative, if it is impossible for your Council to rule that the first branch of the plea is

unfounded, the applicants argue that the reasons for the contested decisions are absent or insufficient.
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69. In accordance with article 3 of the law of July 29, 1991, “[t]he required reasoning consists of the indication,
in the document, of the legal and factual considerations serving as the basis for the decision ". This motivation

must also “ be adequate ” o
In this case, the reading of the decisions must show:

- that the opposing party has carried out a meticulous and exact examination of the situation in
Saudi Arabia in matters of human rights, as well as its involvement in terrorism and in serious

violations of humanitarian law in Yemen,

- that it has effectively compared this situation to the first criterion of common position 2008/944/CFSP

and to the hypothesis of absolute prohibition of article 6.2 TCA,

- and that at the end of this meticulous examination of the situation in Saudi Arabia and in the region, and
in particular the situation in Yemen, it was able to consider that it was not in a situation where its
competence to refuse the license was bound and that it could authorize exports without infringing its

obligation to uphold international humanitarian and human rights law.

If that is not the case, the second limb of the plea would be well founded.

70. However, in the first place, it emerges from judgment no. 248.129 of August 7, 2020 that the Minister
President gave absolutely no reasons for his decision on the first criterion of Common Position

2008/844/CFSP.

However, the Belgian State has the obligation to do so since the modification of the Common Position by
Council Decision (CFSP) 2019/1560 of 16 September 2019 which directly requires Member States to refuse

an export of a weapon if it is inconsistent with their international obligations under the Arms Trade Treaty.

Already, and without it being necessary to consider the obligations arising from Article 6.2 of the TCA, the

second branch of the first plea is well founded.

71 Next, as set out above, Article 6.2 of the ATT covers a case of prohibition distinct from that concerning
the risk that these weapons or goods could be used to commit genocide, crimes against humanity, serious
violations of the Conventions 1949 Geneva Convention, attacks directed against civilians or civilian objects

protected as such, or other war crimes.

“ Art. 3, al. 2.
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The opposing party has an obligation to uphold human rights and international humanitarian law, by refusing

to continue to fuel a regime that is committing the worst abuses as established in the statement of facts.

72. In the absence of any formal motivation by which the opposing party would justify the adequacy of
its decisions with its obligation to take all the measures in its power to ensure respect for international

humanitarian law and human rights by Saudi Arabia , the plea is well founded.

The combination of the provisions and principles referred to in the plea implies that the opposing party has
examined all the hypotheses of prohibition and, in the particular context of Saudi Arabia, explains how it
considers that continuing to supply this State with weapons does not imply a violation of its obligation to

make every effort to ensure respect for international humanitarian law and human rights by this "partner”.

As a reminder, the implementation of the criteria enshrined in article 14 of the decree of 21 June 2012 does
not make it possible to meet the prohibition enshrined in article 6.2 of the TCA, which Belgium moreover

ratified after the adoption of the decree of June 21, 2012.

73. The second limb of the first plea is well founded.

6.2. SECOND GROUND: BREACH OF ARTICLE 3, 1°, A), OF THE ORDER OF

WALLOON GOVERNMENT ON OPERATION AND COMPOSITION OF THE

ADVICE COMMITTEE ON ARMS EXPORT LICENSES OF 30 JANUARY 2020,

VIOLATION OF THE FIRST CRITERION B, TER), OF COMMON POSITION 2008/944/CFSP OF THE
COUNCIL OF DECEMBER 8, 2008, ARTICLES 1 * AND 6.3 OF THE TREATY ON TRADE IN
WEAPONS, RATIFIED BY BELGIUM ON JUNE 3, 2014, VIOLATION OF ARTICLES 2 AND 3 OF THE LAW
OF 29 JULY 1991 RELATING TO THE FORMAL STATEMENT OF ADMINISTRATIVE ACTS,

ABSENCE OR INSUFFICIENT REASONS, EXCESS OF AUTHORITY OR MANIFEST ERROR
D’APPRECIATION
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6.2.1. THE INVOCABILITY OF ARTICLE 6.3 OF THE ARMS TRADE TREATY IN
LITIGATION OBJECTIVE

74. Article 6.3 of the Arms Trade Treaty provides:

«3. A State Party shall not authorize any transfer of conventional arms covered by Article 2(1) or goods covered by Articles 3
or 4 if it has knowledge at the time of authorization that such weapons or goods could be used to commit genocide, crimes against
humanity, serious violations of the 1949 Geneva Conventions, attacks directed against civilians or civilian objects protected as such,

or other war crimes as defined by international agreements to which it is a party. »

Article 6.3 of the Arms Trade Treaty (ATT) enshrines a sufficiently clear and precise obligation to allow Your Council
to exercise its control with regard to it,

and this, without undermining the principle of the separation of powers.

This is all the more obvious since Atrticle 6.3 of the TCA enshrines a prohibition on acting. There is therefore reason

to conclude, as in your judgment no. internal ".

75. The content of Article 6.3 does not have a scope equivalent to the second criterion of Common Position
2008/944/CFSP which will be discussed in the third plea. The Common Position user guide confirms this by pointing
out that " the Arms Trade Treaty contains a provision similar to the second criterion of the EU Common Position ",

namely its " Article 7 " .

95

76. Finally, as has already been pointed out above (851.4), the direct effect attached to Article 6 of the TCA
has not been contested by the French-speaking Court of First Instance of Brussels as well as by the Court of Appeal
of Brussels in the context of the summary proceedings brought by the applicants seeking to enjoin the Belgian State

to refuse for a period of six months any

customs clearance of military equipment and armaments to Saudi Arabia on the basis of

Articles 6.2 and 6.3 of the Arms Trade Treaty.

95 User's Guide to Common Position 2008/944/CFSP, p. 53.
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6.2.2. APPLICATION
FIRST BRANCH OF THE MIDDLE

7. Article 6.3 of the ATT enshrines the absolute prohibition for the State to transfer weapons " if it has
knowledge, at the time the authorization is requested, that these weapons or these goods could be used to
commit genocide, crimes against humanity, serious violations of the 1949 Geneva Conventions, attacks directed
against civilians or civilian objects protected as such, or other war crimes as defined by international agreements

to which itis a party ".

The use of the words " could be used for " implies that the potential for weapons to

be used to commit the incriminated acts is sufficient for the prohibition to apply96 .

The International Committee of the Red Cross has identified different indicators to use when assessing this risk.
These criteria include, in particular, questions of whether the recipient has already committed serious violations
of international humanitarian law or whether he has formally undertaken to apply the rules of international
humanitarian law by acceding, for example, to the relevant Treaties and by transposing the rules resulting from

these treaties into its national legislation97 .

78. The applicants were able to learn from Your Council in its suspension judgment of March 9, 2020 that
the advisory committee, in its negative opinions of May 14, June 25, September 25, November 4 and December
19, 2019, stated that " in the Under current conditions, the risk of weapons being used for unintended purposes
in the war in Yemen remains significant due to the National Guard's involvement in the conflict ." The suspension

stop yields the following:

“ These notices further indicate that the National Guard is a military unit that is not part of the Saudi
military and is intended for the protection of borders, strategic sites and infrastructure. This unit was put
under the leadership of Crown Prince Mohammed bin Salman in November 2017 and is, in principle,

not intended for military operations outside the country.

According to these opinions, however, it intervened in Bahrain, at the request of its authorities, and in
agreement with the Gulf Cooperation Council (GCC), within the framework of law enforcement operations
and it was seen in Yemen in 2018 as ordered by Saudi King Salman in April 2015 to take part in the
Saudi-led campaign in Yemen,

% |CRC, Understanding the Arms Trade Treaty from a humanitarian perspective, 2017, pp. 30-31.
’ ICRC, Arms Transfer Decisions: Applying Criteria Based on International Law
humanitarian law and international human rights law — A practical guide, Geneva, 2017, pp.7-8.
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in support of air and ground forces. »

79. The applicants were also able to learn in suspended judgment no. 248.128 of August
7, 2020 that this time, although the Advisory Committee delivered favorable opinions, a
minority rating still exposed the existence of a risk well real that weapons are used in Yemen,
especially since it intervened in Bahrain during demonstrations in favor of democracy. “ This
note also recalls that the National Guard has been mobilized since 2015 in the context of the
conflict in Yemen without it being possible to determine whether units have been deployed in
this country or whether such a deployment is planned.

This note adds a series of substantiated considerations according to which the media and
human rights associations have indicated that National Guard units have been used in certain
crackdown operations in Bahrain and in the Qatif region which have resulted in numerous

98

deaths. and destruction "

It also appeared that in its motivation, the Commission recognizes that, if the weapons are
intended for the National Guard whose mission is the protection of Saudi national strategic
borders, sites and infrastructures and that its deployment is therefore theoretically confined to
Saudi territory , the fact remains that “ its radius of action, in the event of aggression, can reach
Yemen from Saudi territory, within a radius close to the border .

The reasoning also underlines " the opacity that surrounds the actions of the Saudi security
forces " and conclusively concludes " that it is unlikely that the technology or military equipment
whose export is contemplated will be used to commit serious violations of the international
humanitarian law in Yemen ”. In other words, it is clear that the Minister-President explicitly
recognizes that there is a risk that weapons will be used in Yemen, even if this is “unlikely”.

In addition, and as Your Counsel pointed out in its judgment no. but also other violations
committed during attacks " using curved weapons and small-arms fire in violation of the
principle of distinction, acts likely to constitute war crimes " and this, without distinguish these
violations according to the different components of the Saudi forces involved.

80. In view of these elements, as well as all the information available to the international
community, Belgium and in particular the Walloon Region (see point

% EC, judgment n°248.128 of August 7, 2020, p. 12.
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1 “ Facts and retroactions "), it is indisputable that the opposing party had knowledge that the

weapons could be used to commit one of the unlawful acts set out in Article 6.3 of the ATT.

The conditions of article 6.3 are met and the authorization to export granted by the Minister-President
proceeds from an excess of power.

81. The first limb of the second plea is well founded.

SECOND BRANCH OF THE MEANS

82. In the alternative, if it is impossible for your Council to rule that the first limb of the plea is

unfounded, the applicants argue that the reasons for the contested decisions are absent or insufficient.

83. In accordance with Article 3 of the Law of 29 July 1991, “[tlhe required statement of reasons
consists of the indication, in the document, of the legal and factual considerations serving as the

basis for the decision ”. This motivation must also “ be adequate ™°
83.1. In this case, reading the opinions and decisions should reveal:

- that the advisory committee and, following it, the opposing party carried out a meticulous and
exact examination of the situation in Saudi Arabia in terms of human rights, its involvement
in terrorism and in serious violations of the humanitarian law in Yemen, information confirming
the involvement of the National Guard in the conflict in Yemen, particularly in Bahrain and
Qatif, the possibility of weapons falling into the hands of Houthi rebels as has happened in
the past,

- that they have actually confronted this situation with the possibility of a ban
absolute of Article 6.3 of the ATT,

- that at the end of this meticulous and exact examination of the situation in Saudi Arabia and the
Yemen, they were able to consider that they were not in a situation where the jurisdiction to
refuse the license was linked in that, in this case, there would be no possibility of the weapons
being used to commit crimes against humanity, serious violations of the Geneva Conventions,

attacks directed

% Art. 3, al. 2.
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against civilians or any other violation of international humanitarian law.

83.2. Once again, in the first place, the sole fact for the opposing party of not having analyzed the first
criterion of Common Position 2009/844/CFSP, which refers to the prohibition for States to authorize an
export contrary to a provision of the TCA, is sufficient to establish that the contested acts were taken in

violation of articles 2 and 3 of the law of July 29, 1991 relating to the formal motivation of administrative acts.

Already, the second limb of the second plea is well founded.

83.3. In addition, it is established that to be "adequate” the reasoning must make it possible " to understand
why, if necessary, the administrative authority, in the exercise of its discretionary power, deviates from the
opinions and decisions previously intervened on the request " 100. In addition, " the indication of the reasons
why the authority, which always has the right to change its opinion, departs from a previous assessment, is
particularly necessary when, cumulatively, the apparently contradictory attitudes that the same authority
adopts for a given case, follow one another within a short time, in the same context and that the
circumstances of the case have not changed significantly or brought to light a new element explaining the

contradiction »

101

Since the newly composed advisory committee has modified its assessment since its negative opinions of
May 14, June 25, September 25, November 4 and December 19, 2019, it is necessary to examine whether
this " reversal of attitude by compared to [his] previous assessment

[was] specially motivated in form ” 102 . The motivation for the new opinions of the
commission, which intervened only 5 months later and while it is demonstrated that the situation in Yemen
only worsened from January to June 2020, should clearly do

appear:

- that the situation has evolved positively and significantly since December
2019;

- that there are new reliable elements ruling out any risk that Belgian arms could be used in the context

of the conflict in Yemen or that they might fall into the hands of Houthi rebels, as has already

happened in the past;

- why the information that the National Guard has already intervened in the

Yemen in the past would suddenly no longer be considered sufficiently

10 EC, judgment n°247.664 of May 28, 2020, Vandormael.
11 CE., judgment n°239.164 of September 20, 2017, Duculot.
102 EC, judgment n°244.830 of June 18, 2019, SOW.

page 71 of 84



Machine Translated by Google

respublica

avocats

evidence only to establish a risk that the weapons could be used in Yemen when they were considered

as such five months earlier by the Advisory Committee formerly composed.

If this is not the case, it would be a question of concluding, as Your Counsel has already done in numerous
judgments, that "as soon as the [various decisions] follow one another within a short period of time, in the same
context , and that the circumstances of the case have not changed significantly or brought to light a new element
explaining this contradiction, it is necessary to consider that the authority (...) made an unjustified change of

attitude ” 103

83.4. Your Board suspended the contested licenses by judgment no. 248.128 of August 7, 2020 in

noting the following:

" Prima facie, the opacity that surrounds the actions of the Saudi security forces during operations of
repression in which the National Guard is involved should be a reason for refusing rather than granting an arms
export license in view of the special duty of care in issuing licenses to a country where serious violations human
rights have been recognized by the competent bodies of the United Nations, by the European Union or by the
Council of Europe.

Moreover, the role of the National Guard is not strictly limited to the national territory since it has already
intervened in Bharein and King Salman of Saudi Arabia ordered in April 2015 the National Guard to take part in
the campaign led by Saudi Arabia in Yemen, in support of air and ground forces. While the Panel of Experts did
identify violations of international humanitarian law that may have been committed in the context of the airstrikes
in Yemen, these experts also denounced many other violations committed by all parties to the conflict, including
the Saudi Arabia, and in particular "attacks with curve-firing weapons and small-arms fire in violation of the
principle of distinction, acts which may constitute war crimes" (Report of the Group of Eminent Experts
international and regional organizations as submitted to the United Nations High Commissioner for Human
Rights, A/HRC/42/17, p. be carried out using the military technology or equipment concerned by the contested
acts. These experts do not distinguish these violations according to the different components of the Saudi forces
involved. Moreover, the formal motivation of the act does not address the issue of the risk of these weapons

falling into the hands of the Houthi rebels when this situation has already arisen in the past. »

Your Board therefore concluded that, "under these conditions, taking into account the duty of care provided for

by article 14 of the aforementioned decree of June 21, 2012, for the second criterion relating to respect for human
rights in the country of final destination and compliance with international humanitarian law by that country (point
b), the contested acts are not adequately substantiated as to the clear risk that the technology or military
equipment whose export is envisaged will be used for internal repression or commit serious violations of

international humanitarian law in Yemen”.

193 EC, judgment n°246.302 of December 5, 2019, Lionnet.
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For the same reasons, the contested acts must be annulled.

85. In conclusion, it appears that the opposing party did not adequately justify its
decision as to the risk that the weapons delivered could be used to commit crimes against humanity, serious
violations of the 1949 Geneva Conventions, attacks directed against civilians or civilian objects protected as

such, or other war crimes as defined by international agreements to which it is a party,
in violation of Article 6.3 of the Arms Trade Treaty.

86. The second limb of the second plea is well founded.

6.3. THIRD GROUND: INFRINGEMENT OF ARTICLES 1, § 1, 2 AND 10 OF THE POSITION
COMMON 2008/944/CFSP OF THE COUNCIL OF DECEMBER 8, 2008 DEFINED
COMMON RULES GOVERNING THE CONTROL OF EXPORTS OF
TECHNOLOGY AND MILITARY EQUIPMENT, OF ARTICLE 14, 81, AL. 2, 2.
(SECOND CRIT), LETTERS A), B) AND C), 4. (FOURTH CRIT), LETTERS A) AND C) AND 6.
(SIXTH CRIT), LETTERS A) AND B), DU DECREE DU 21 JUIN 2012 RELATIVE A L'IMPORTATION,
A L'EXPORTATION, AU TRANSIT AND AU TRANSFERT D'ARMES
CIVILIAN PRODUCTS AND PRODUCTS RELATED TO DEFENSE, OF ARTICLES 2 AND 3 OF THE LAW OF 29
JULY 1991 RELATING TO THE FORMAL STATEMENT OF ADMINISTRATIVE ACTS,

ABSENCE OR INSUFFICIENT GROUNDS, EXCESS OF AUTHORITY AND ERROR
MANIFESTO OF APPRECIATION

87. In accordance with Article 29 of the Treaty on European Union, Member States must ensure that their

national policies comply with the positions of the Union in the field of common foreign and security policy.

It is in this respect that article 14 of the decree of June 21, 2012 relating to the import, export, transit and
transfer of civilian arms and defense-related products constitutes the implementation by the Walloon Region of
Belgium's obligation to implement Council Common Position 2008/944/CFSP of 8 December 2008 defining

common rules governing the control of exports of military technology and equipment.

The criteria defined by the Common Position are repeated in Article 14, § 1, paragraph 2, of the aforementioned

decree of 21 June 2012104 .

104

See below.
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These criteria constitute " high common standards which will be considered as the minimum in terms of management

and moderation in the field of transfers of military technology and equipment by all Member States " 105, these being "

determined to prevent the export of military technology and equipment that could be used for internal repression or

international aggression or contribute to regional instability ”

106

Article 10 of the aforementioned Common Position provides:

« Although Member States may also, where appropriate, take into account the impact of
proposed exports on their economic, social, commercial and industrial interests, these factors
do not affect the application of the above criteria. »

88. Article 14, 8§ 1, al. 2 of the aforementioned decree of 21 June 2012, which transposes article 2 of

the aforementioned Common Position provides:

« Export requests are rejected after examination with regard to the following criteria, based on
the Common Position 2008/944/ CFSP of the Council of December 8, 2008 defining common
rules governing the control of exports of technology and military equipment:

2. Second criterion: respect for human rights in the country of final destination and respect
for international humanitarian law by that country.

After having assessed the attitude of the recipient country with regard to the principles set out
in this regard in international human rights instruments, the Government:

a) refuses the export license if there is a clear risk that the military technology or equipment

whose export is envisaged will be used for internal repression or if there are sufficient

indications with regard to a country recipient given that the export will contribute to a

flagrant violation of human rights there or where it is established that child soldiers are

aligned in the regular army;

(b) exercise, in each case and taking into account the nature of the military technology or
equipment in question, particular caution in issuing licenses to countries where serious

violations of human rights man have been

1% 3 and considering.
106¢h recital.
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established by the competent bodies of the United Nations, by the European Union or by the Council of Europe.

To this end, technology or equipment likely to be used for internal repression includes, in particular, technology or
equipment for which there is evidence of use, by the intended end user, of these or of a similar technology or
equipment for internal repression purposes or for which there is reason to believe that the technology or equipment

will be diverted from its declared end use or its declared end user to be used for internal repression.

The nature of the technology or equipment will be carefully considered, particularly if it is intended for internal security
purposes. Internal repression includes, inter alia, torture and other cruel, inhuman and degrading treatment or
punishment, summary or arbitrary executions, disappearances, arbitrary detentions and other serious violations of
human rights and fundamental freedoms mentioned relevant international human rights instruments, including the

Universal Declaration of Human Rights and the International Covenant on Civil and Political Rights.

After having assessed the attitude of the recipient country with regard to the principles set out in this regard in the

instruments of international humanitarian law, the Government:

c) refuse the export license if there is a clear risk that the military technology or equipment to be exported will be

used to commit serious violations of international humanitarian law;

4. Fourth criterion: preservation of regional peace, security and stability.

The Government refuses the export license if there is a clear risk that the intended recipient will use the military

technology or equipment proposed for export aggressively against another country or to enforce a territorial claim

by force. When considering these risks, the Government takes into account

including the following items:

a) the existence or likelihood of an armed conflict between the recipient and another country;

b) (...)

(c) the likelihood that the military technology or equipment will be used for any purpose

other than the recipient's legitimate national security and defense;
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d) (...)
()

6. Sixth criterion: behavior of the buyer country with regard to the international community and, in particular,

its attitude towards terrorism, the nature of its alliances and respect for international law.

The Government takes into account, among other things, the track record of the buyer country in the

following areas:

(a) supporting or encouraging terrorism and organized crime

international;

b) compliance with its international commitments, in particular with regard to the non-use of force, and international

humanitarian law;
c)(...)

(.)»

89. Article 14 of the decree of June 21, 2012 enshrines the principle of linked jurisdiction when

certain criteria are met. This is the case with regard to the second and fourth criteria.

First branch

90. By authorizing the delivery of arms to Saudi Arabia, the opposing party violates the prohibition

imposed on it by the second criterion of Article 14, 81, paragraph 2, 2.
held:

- the manifest risk (the requirement of which is mitigated by the fact that a duty of care is imposed on

him by letter b)) that the weapons delivered will be used for internal repression,

- indications, with regard to the country of destination, that the export will contribute to a

flagrant violation of human rights,
- the duty of care imposed on him by letter b),

- the clear risk that these weapons will be used to commit serious violations of the law
international humanitarian.
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90.1. The user's guide to Common Position 2008/944/CFSP specifies the duty of care imposed
by Article 2, 82, b) of the Common Position — transposed into Article 14, 82, b), of the decree of
21 June 2012 — and indicates that, among the bodies competent to establish serious violations
of human rights, there are in particular the European Parliament, the Council of Human Rights

of the United Nations and the Office of the High Commissioner of the United Nations United for
human rights.

In the present case, it has been duly established in the statement of facts that both the European
Parliament, through its various resolutions relating to the situation in Yemen, and the United
Nations Human Rights Council, in particular through the two reports from the Office of the United
Nations High Commissioner for Human Rights (A/HRC/39/43 and A/HR/42/17 and the latest
dated 8 September 2020 A/HRC/45/6), report the unprecedented humanitarian crisis unfolding
in Yemen, as well as the numerous violations of human rights and international humanitarian
law by Saudi Arabia.

90.2. The guide also points out that " when thoroughly assessing the risk that the military
technology or equipment whose export is envisaged will be used to commit serious violations of
international humanitarian law, it should be considered whether the recipient country still has
been respectful of this right and if it continues to be so, to see what intentions it has expressed
through official commitments and to determine whether it is able to ensure that the transferred
technology or equipment is used in compliance with international humanitarian law and that they
are not diverted or transferred to other destinations where they could be used to commit serious

violations of this law ".

The guide further specifies that “ the combination of the words 'a clear risk' and 'could' in the text
should be underlined. It requires a lower burden of proof than a clear risk that the military

technology or equipment will be used for law enforcement purposes
internal »107

90.3. Recognizing in its motivation that, if theoretically the mission of the National Guard is the
protection of Saudi national strategic borders, sites and infrastructures and that its deployment

is therefore normally confined to Saudi territory, " its range of action, in the event of of aggression,
can reach Yemen from Saudi territory ", it is hard to see how the opposing party's decision to
deliver arms to the National Guard of Saudi Arabia could constitute a "prudent” decision
regarding the clear risk that these contribute to a gross violation of human rights or serious
violations of international humanitarian law.

107 User's Guide to Common Position 2008/944/CFSP, p. 47.
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Already, the first branch of the third plea is founded.

9L The opposing party also violates the prohibition imposed on it by the fourth criterion

of article 14, 81, al. 2, 4. taking into account:

- the obvious risk that Saudi Arabia will use the weapons delivered in a way

aggressively against another country, given the armed conflict against Yemen,
- Saudi Arabia's behavior towards the international community.

92. The first limb of the third plea is well founded.

Second branch

93. In the alternative, if it is impossible for your Council to rule that the first branch of the plea is
unfounded, the applicants argue that the reasons for the contested decisions are absent or

insufficient.

94. In this case, with regard to the second criterion, reading the opinions of the commission

and the decisions should reveal:

- that the advisory committee and, following it, the opposing party carried out a meticulous and
exact examination of the situation in Saudi Arabia in terms of human rights, its involvement
in terrorism and in serious violations of the humanitarian law in Yemen, the involvement of
the National Guard in the conflict in Yemen, the possibility of weapons falling into the hands

of Houthi rebels as has happened in the past,

- that they have effectively confronted this situation with the criteria defined by Article 14, § 1,
paragraph 2, of the aforementioned decree of 21 June 2012, as required by Common
Position 2008/944/CFSP

- and that at the end of this meticulous examination of the situation in Saudi Arabia and in the
region, and in particular the worsening of the situation in Yemen, they were able to consider
that they were able to rule out any risk that the National Guard may still intervene in Yemen
in the future, even taking into account the duty of caution imposed on them, or that weapons
may still fall into the hands of the Houthi rebels, as has already happened by the past, and
that they were not in a situation where the power to refuse the license was linked and that
there was also reason to authorize exports to that country in the light of the second criterion
of Article 14 of the decree of June 21, 2012.
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95. In addition, it is established that to be "adequate” the reasoning must make it possible " to
understand why, if necessary, the administrative authority, in the exercise of its discretionary power, deviates
from the opinions and decisions previously intervened on the request " 108. In addition, " the indication of
the reasons for which the authority, which always has the right to change its opinion, departs from a previous
assessment, is particularly necessary when, cumulatively, the apparently contradictory attitudes that the
same authority adopts for a given case, follow one another within a short time, in the same context and that
the circumstances of the case have not changed significantly or brought to light a new element explaining

the contradiction »

109

Since the newly composed advisory committee has modified its assessment since its negative opinions of
May 14, June 25, September 25, November 4 and December 19, 2019, it is necessary to examine whether
this " reversal of attitude by compared to [his] previous assessment

[was] specially reasoned in form ” 110. The reasoning for the new opinions of the commission, which came
only 5 months later and when it has been shown that the situation in Yemen has only worsened by January

to June 2020, should clearly show:

- that the situation has evolved positively and significantly since December

2019 ;

- that there are new reliable elements ruling out any risk that Belgian arms could be used in the context

of the conflict in Yemen or that they might fall into the hands of Houthi rebels, as has already

happened in the past;

- why information that the National Guard has already intervened in Yemen in the past would suddenly
no longer be considered conclusive enough to establish a risk that the weapons could be used in
Yemen when they were considered as such five months before by the Advisory Committee formerly

composed.

If this is not the case, it would be a question of concluding, as Your Counsel has already done in numerous
judgments, that "as soon as the [various decisions] follow one another within a short period of time, in the
same context , and that the circumstances of the case have not changed significantly or brought to light a

new element explaining this contradiction, it

1% EC, judgment n°247.664 of May 28, 2020, Vandormael.
19 CE., judgment n°239.164 of September 20, 2017, Duculot.
10 EC, judgment n°244.830 of June 18, 2019, SOW.
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there is reason to consider that the authority (...) made an unjustified reversal of attitude ” 1

96. Your Board suspended the contested licenses by judgment no. 248.128 of August 7, 2020 in

noting the following:

" Prima facie, the opacity surrounding the actions of the Saudi security forces during crackdown
operations involving the National Guard should be grounds for refusing rather than granting an arms
export license given the duty of particular caution with regard to the issue of licenses to a country where
serious violations of human rights have been observed by the competent bodies of the United Nations,
by the European Union or by the Council of Europe.

Moreover, the role of the National Guard is not strictly limited to the national territory since it has already
intervened in Bharein and King Salman of Saudi Arabia ordered in April 2015 the National Guard to take part in
the campaign led by Saudi Arabia in Yemen, in support of air and ground forces. While the Panel of Experts did
identify violations of international humanitarian law that may have been committed in the context of the airstrikes
in Yemen, these experts also denounced many other violations committed by all parties to the conflict, including
the Saudi Arabia, and in particular "attacks with curve-firing weapons and small-arms fire in violation of the
principle of distinction, acts which may constitute war crimes" (Report of the Group of Eminent Experts
international and regional organizations as submitted to the United Nations High Commissioner for Human
Rights, A/HRC/42/17, p. be carried out using the military technology or equipment concerned by the contested
acts. These experts do not distinguish these violations according to the different components of the Saudi forces
involved. Moreover, the formal motivation of the act does not address the issue of the risk of these weapons

falling into the hands of the Houthi rebels when this situation has already arisen in the past. »

Your Board therefore concluded that, "under these conditions, taking into account the duty of care provided for

by article 14 of the aforementioned decree of June 21, 2012, for the second criterion relating to respect for human
rights in the country of final destination and compliance with international humanitarian law by that country (point
b), the contested acts are not adequately substantiated as to the clear risk that the technology or military
equipment whose export is envisaged will be used for internal repression or commit serious violations of

international humanitarian law in Yemen”.

For the same reasons, the contested acts must be annulled.

97. Concerning the fourth criterion of article 14 of the decree of June 21, 2014, the applicants postulate that the

opposing party cannot have explained adequately in its reasoning the reasons for which it considers that there is

no manifest risk that the recipient country uses the weapons in question aggressively against another country.

1 EC, judgment n°246.302 of December 5, 2019, Lionnet.
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Especially since Article 14 emphasizes that in this assessment, the Government must take into
account the existence of an armed conflict between the recipient country and another country, and
the likelihood that the arms delivered will be used for purposes other than the legitimate national
security and defense of the recipient (literas a and c), data reported and established by the advisory

committee in its previous negative opinions.

In addition, the Common Position user guide specifies that when assessing this fourth criterion, “the
exporting state must assess whether the recipient state expresses an aggressive military doctrine,
and the likelihood that the requested equipment be used in this way.

The exporting State must also estimate whether the equipment requested corresponds to the existing
armament systems in the defense forces of the recipient State, or whether it could constitute a
necessary complement or replacement of these systems. It may also be relevant to consider the

guantity and quality of equipment to be exported” 12

Finally, this reasoning requirement is reinforced by the fact that the Advisory Committee has modified

its assessment since its negative opinions of May 14, June 25, September 25, November 4 and
December 19, 2019.

98. Similarly, with regard to the sixth criterion of Article 14 of the decree of June 21, 2014, the
applicants argue that the opposing party cannot validly and adequately set out in its reasoning the
reasons for which it considers that it can do so. rule out, the sixth criterion requiring the Government
to take into account the attitude of the buyer country with regard to terrorism and respect for its
international commitments, in particular concerning the non-use of force and respect for international

humanitarian law.

Especially since the guide to the use of the aforementioned Common Position specifies that “ the
sixth criterion must be taken into consideration for buyer countries whose government has a negative
attitude with regard to the aforementioned provisions; [that] therefore, emphasis is not placed during
the evaluation on the identity and nature of the end user of the equipment to be exported. In fact, the
analysis focuses on the behavior of the buyer country

rather than on possible concerns about the risk that a particular transfer may have particular negative

consequences ” 13

The user guide also specifies that the exporting country, in its control of the sixth criterion, must

examine both the internal legislation of the buyer country and its commitments.

12 User's Guide to Common Position 2008/944/CFSP, p. 86. The applicants emphasize.
3 User's Guide to Common Position 2008/944/CFSP, p. 77.
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international agreements, with particular attention given to the conventions cited in the first criterion, such as the
ATT. Questions to ask include: " Has the procuring country signed!/ ratified/ acceded to the Nuclear Non-
Proliferation Treaty, the Biological and Toxin Weapons Convention, the Chemical Weapons Convention and the

Arms Trade Treaty, and does it adhere to the obligations contained in these treaties? If not, why? »

114

The requirement to state reasons is further reinforced by the fact that the Advisory Committee has modified its

assessment since its negative opinions of 14 May, 25 June, 25 September, 4 November and 19
December 2019.

99. The second limb of the third plea is well founded.

Third branch

100. Even supposing that the opposing party carried out this analysis — quod non — and that by impossible, the
decision is adequately reasoned — quod non -, the opposing party could not have reached theacahdissafrthibat the
situation with regard to the criteria

2, 4 and 6 of the aforementioned decree would not lead to the finding of illegality of any export of arms to Saudi
Arabia without committing a manifest error of assessment, and this all the more so since a duty of care is imposed
with regard to the second criterion when a country is concerned where serious human rights violations have been

observed by the competent bodies of the United Nations, the European Union or the Council of Europe.

101. The third limb of the third plea is well founded.

A CES CAUSES,

The applicants ask you, Mr. First President, ladies and gentlemen

Presidents and State Councillors, to cancel the decisions taken on July 8, 2020 by the Minister

President of the Walloon Region to issue export licenses n°2208/031132, n°2208/031133, n°2208/0311130 and
n°2208/0311131 for the export of arms to the

114 User's Guide to Common Position 2008/944/CFSP, p. 113.
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Kingdom of Saudi Arabia category ML 1 (" Smoothbore weapons with a caliber of less than 20 mm,
other weapons and automatic weapons with a caliber of less than or equal to 12.7 mm (0.50 inch caliber)

and accessories , and specially designed components therefor ”.
Costs to be borne by the opposing party, including procedural compensation.
Brussels, September 14, 2020,

For the applicants, their

counsel,

Vincent LETELLIER

ﬁ
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INVENTORY

1. Tableau Canadian International Merchandise Trade Database ;

2. UN Report — August 17, 2018; 3. European

Parliament resolution — 4 October 2018; 4. UN Complementary Report

(English version) — August 9, 2019; 5. UN Complementary Report (French summary

version) — September 3, 2019; 6. House of Representatives Resolution to Reconsider Policy

Foreign Affairs of Belgium with regard to the Kingdom of Saudi Arabia — 8 June 2017;
7. Letter from the Minister President to the CNAPD — November 3, 2017;
8. Opinion of the Advisory Board on Policy Coherence for Development
— May 24, 2018;
9. Decision of the London Court of Appeal — June 20, 2019; 10. Trib.
Namur (ref.), November 5, 2019; 11. Extract from the regional policy
statement (Walloon Region) 2019-2024; 12. Refusal of the Minister President of the Walloon Region
to issue copies of licenses — 3
January 2020;
13. Referral to the CADA — January 22, 2020; 14.
Judgment of the Brussels Court of Appeal — February 4, 2020; 15.
Statutes of the Human Rights League; 16. Statutes of the CNAPD;

17. Statuts of the PEACE ACTION ;

18. Judgment of the Liége Court of Appeal — March 10, 2020; 19.

Response from the Minister-President to a parliamentary question — February 17, 2020; 20. Letter to
the Minister-President - July 13, 2020; 21. Response from the Minister-President's Council — July 13,
2020; 22. Licensing Table — July 14, 2020; 23. Status of the situation in Yemen since January 2020;
24. UN report A/HRC/45/6 of September 8, 2020.
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