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appellants

the Minister for Foreign Trade and Development Cooperation, the Minister.

1 Origin and course of the proceedings

1.1. In aletter dated 12 October 2015, the appellants objected to a license granted to a third party for the transfer
of military equipment.

1.2. By decision of 1 June 2016, the Minister declared the objection inadmissible.

1.3. In a decision of 25 August 2016, the court dismissed the appeal of the appellants
declared unfounded.

1.4. The appellants lodged an appeal with the Court of Appeal on October 3, 2016. The Minister has filed a statement
of defence.

1.5. The examination at the hearing took place on December 1, 2016. Of the traded ter
At the hearing, an official report has been drawn up that will be sent along with this decision.

2 Facts

2.1. Inits decision — in which the appellants and the Minister are each time referred to as 'plaintiffs' and 'defendant'
respectively — the court established the following facts:

“1. Defendant has given a company established in the Netherlands, pursuant to Articles 18 and 21 of the Decree of
24 June 2008, containing rules with regard to the import, export and transit of dual-use and military goods
(hereinafter: Strategic Decree). goods) has been granted a transfer license for the transfer of military equipment to
France for the Egyptian navy. Plaintiffs timely objected to this permit.”

2.2. Now that the parties have raised no objections to the Court's determination of the facts, the Court of Appeal will
also assume this.

2.3. In addition, the Court finds the following facts.

2.3.1. The goods which were transferred from the Netherlands to France under the license were installed in naval
vessels there at a shipyard. These naval vessels are intended for the Egyptian navy.
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2.3.2.

2.3.3.

During the objection phase, the Minister did not make the documents relating to the case available for
inspection by the appellants, nor did he submit them to the court on appeal and appeal, because he takes
the position that the appellants are not interested in the contested decision, so that they do not have the
right to object.

The appellants obtained an anonymized version of the contested permit by relying on the

Government Information (Public Access) Act, which they submitted on appeal. The contested license

was valid until 30 September 2016. The transfer of the military equipment to France had not yet been
completed by that date. The Minister has therefore granted a new permit on 21 September 2016, after a new
assessment of the applicable conditions, which is valid until 31 October 2017. The granting of this new permit
has been announced on the website of the national government. The appellants have not filed any legal
remedies against this new permit.

3 Dispute on appeal

As with the District Court, it is disputed on appeal whether the objection of the appellants was rightly declared
inadmissible.

4 Court considerations

The court has considered the following with regard to the dispute.

“6. To begin with, the court will set out the assessment framework.

Article 1:2, first paragraph, of the Awb reads as follows:

“Stakeholder is understood to mean: the person whose interest is directly involved in a decision.”

Article 1:2, third paragraph, of the Awb reads as follows:

“With regard to legal persons, their interests are also considered to be the general and collective interests that
they promote in particular by virtue of their objectives and as evidenced by their actual activities.”

Article 8:1 of the Awb reads as follows:

“An interested party can appeal against a decision to the administrative court.”
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Article 1:1, fourth paragraph, of the Adw has been amended as follows with effect from 1 January 2014 (Article XX of
the Act of 16 October 2013 amending certain tax laws and some other laws (Tax Collective Act 2013), Bulletin of Acts
and Decrees 2013, no. 413:

“In the fourth paragraph, “joint actions, common positions, framework decisions, decisions and agreements
adopted or adopted by the Council of the European Union” is replaced by: binding EU legal acts.”

With effect from 1 January 2014, Article 1:1 of the Adw reads as follows:
“1y(...)

2 The provisions by or pursuant to this Act also serve the fulfillment of obligations arising from: a.

a. interregional law,
b. treaties binding the Kingdom and

c. binding decisions of international law organizations established in their entirety by such treaties, insofar as these
obligations relate to the customs supervision of, or to the customs control of, goods and the movement of goods and
furthermore concern subjects falling within the scope of one or more regulations such as referred to in the Annex to this
Act.

3 The provisions by or pursuant to this Act also serve the purpose of fulfilling obligations arising from
regulations of international law to provide mutual administrative assistance with regard to goods and the
movement of goods.

4 The provisions by or pursuant to this Act also serve to implement binding EU legal acts, insofar as
these relate to goods and the movement of goods and furthermore concern subjects that fall within the scope of one
or more regulations as referred to in the appendix to this Act.

Article 1:4 of the Adw reads as follows:

“1 By or pursuant to Order in Council, for the elaboration of interregional law, treaties binding on the Kingdom and
decisions of international law organizations established by such treaties binding in all their parts, rules of an executive
nature may be laid down, which apply to goods upon introduction into , or leaving the areas referred to in Article 1:2
apply.

2 By or pursuant to the order in council referred to in the first paragraph, rules of an executive nature can be
laid down with regard to the implementation of binding EU legal acts, which apply to goods when entering or leaving
the areas referred to in Article 1:2, apply.”

Until 1 May 2016, Article 1:5 of the Adw reads as follows:

“When applying the provisions by or pursuant to this Act pursuant to Article 1:1, paragraphs 2 to 5, the provisions of
Title I, Title 11, Chapters 1 and 2, Section 1, Title VIII and Title IX, Chapter 2, of the Community Customs Code and
Part |, Titles | to 1V, Chapter 1 of the implementing Community Customs Code Regulation applicable mutatis mutandis.”

With effect from 1 May 2016, Article 1:5 of the Adw reads as follows:

“When applying the provisions by or pursuant to this Act pursuant to Article 1:1, paragraphs 2 to 5, the provisions of
Title I, Chapter 1, Articles 12, 14, 15, 22 to 30, 43 to 48, 51, 52 and 55, and the provisions of Title 1l, Chapters 1 and
2, Section 1 of the
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Union Customs Code, the provisions of Title I, Chapter 1, Articles 8 to 18, and the provisions of Title Il, Chapter 1,
Section 1, of the Union Customs Code Delegated Regulation and the provisions of Title I, Chapter 1, Articles 8, 9, 12
and 15, and the provisions of Title Il, Chapter 2, Section 1 of the Union Customs Code Implementing Regulation shall
apply mutatis mutandis.”

Article 3:1 of the Adw reads as follows:

“Without prejudice to EU regulations in this regard, prohibitions or restrictions may be laid down by or pursuant to an
order in council with regard to goods that are applicable when entering or leaving the areas referred to in Section 1:2.”

Article 8:1 of the Adw reads as follows:

“1 Articles 6:2, preamble and under b, and 8:1 of the General Administrative Law Act do not apply.

2 Article 8:13 of the General Administrative Law Act does not apply, unless an appeal has been lodged against a
decision taken on the basis of a regulation referred to in the appendix to Articles 1:1 and 1:3, under B, of this law.

Article 8:2 of the Adw reads as follows:

“1 Chapter V of the General State Taxes Act, with the exception of Articles 25, third paragraph, 26a, 27a and 27e,
shall apply mutatis mutandis to decisions as referred to in the second paragraph.

2 For the corresponding application of Chapter V of the General State Taxes Act, a decision is subject to objection if it
concerns a decision:

ay(...)y

b. taken under this Act.”

Insofar as relevant, the preamble to the Strategic Goods Decree reads as follows:

“Having regard to Regulation (EC) No 1334/2000 of the Council of the European Union of 22 June 2000 establishing
a Community regime for the control of exports of dual-use items and technology and Articles 1:4, first and second
paragraph, and 3:1 of the General Customs Act;”

Article 11, first paragraph, of the Strategic Goods Decree reads as follows:

“It is prohibited to export military goods from the Netherlands without an individual, global or general export
permit.”

Article 11, third paragraph, of the Strategic Goods Decree reads as follows:

“A license is in any case not granted insofar as this results from international obligations.”

Article 18, first paragraph, of the Strategic Goods Decree reads as follows:

“It is prohibited to transfer military goods from the Netherlands without a transfer permit.”
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Article 18(4) of the Strategic Goods Decree reads as follows:

“A license is in any case not granted insofar as this results from international obligations.”

Article 21, first paragraph, of the Strategic Goods Decree reads as follows:

Our Minister will grant an individual transfer license or a global transfer license on request.

Until 1 May 2016, the Community Customs Code (hereinafter: CDW) applies. Article 4, fifth paragraph, of the CDW
(belonging to Title 1) reads as follows:

"decision" means any administrative decision related to customs legislation taken by a customs authority on a particular
case and which has legal effect on one or more persons whose identity is known or can be established, including
binding tariff information as referred to in Article 12;”

Article 243, first paragraph, of the CDW (belonging to Title VIII) reads, insofar as relevant, as follows:

“Every person has the right to appeal against decisions of the customs authorities which concern the application of
customs legislation and which concern him directly and individually.”

On 1 May 2016, the Union Customs Code (hereinafter: UCC) came into force to replace the CDW. Article 5 of
the UCC (belonging to Title I) reads, in so far as relevant:

“1) “customs authorities” means the customs authorities of the Member States which are competent for the application
of customs legislation, and any other authorities responsible under national law for the application of certain elements of
customs legislationy(...)

(39) "decision" means any decision related to customs legislation taken by a customs authority on a particular
case and which has legal effect on the person or persons concerned;'

Article 44 of the UCC (belonging to Title I) reads, in so far as relevant:

“Everyone has the right to appeal against decisions of the customs authorities which concern the application of
customs legislation and which concern him directly and individually.”

7. On 8 December 2008, the Council of the European Union adopted Common Position 2008/944/CFSP
establishing common rules for the control of exports of military technology and technology, which provides eight
criteria for the export of conventional arms, in a notification and consultation mechanism for denials and in a
transparency procedure under which EU annual reports on arms exports are published.

8. The court infers from the amendment of 1 January 2014 of Article 1:1, fourth paragraph, of the Adw that
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"binding EU legal acts" also include "common positions".

It is not in dispute that the defendant granted the contested license with due observance of the Common Position
referred to under 7 of this judgment. As a result, the linking provision, Article 1:5 of the Adw, applies to decisions
taken on the basis of a common position, provided that the other conditions stated in the linking provision are met.
The court is of the opinion that the latter is the case, since the license relates to (military) goods and the movement
of these goods (transport to Egypt via France) and also concerns a subject that falls within the scope of one or more
regulations as referred to in the Annex to the Adw, namely the Adw itself (the former Act on the Annex, Part B.,
National Regulations). The contested license, issued on the basis of the Strategic Goods Decree, ultimately finds its
legal basis in the Adw, as follows from the preamble of the Strategic Goods Decree.

9. As a result of the applicability of customs legislation, not the stakeholder concept of the Awb applies, but the
relevant provisions of the CDW or (as of 1 May 2016) the UCC. The provision on the possibility to lodge an appeal
(including an objection to the customs authorities) is identical in both EU regulations, so that no distinction needs

to be made between the period before and after 1 May 2016. The court will therefore leave it open. which Union

law regulation applies. The license has no legal consequences for claimants and does not affect them directly and
individually. The fact that human rights protected and defended by the claimants are or may be at stake is not sufficient
to be able to speak of being directly and individually affected. An extension as included in Article 1:2, third paragraph,
of the General Administrative Law Act is not available to both EU regulations. All this leads to the conclusion that the
claimants cannot be regarded as addressees within the meaning of the CDW and the UCC and that they cannot be
received in their objection to the contested permit.

10. It was pointed out at the hearing that in the United Kingdom it is possible for third parties to object to a license such
as the present one. This comment does not lead the court to a different conclusion. It was the choice of the Dutch
legislator to declare the provisions of the CDW or the UWU specifically referred to in the linking provision of Article 1:5
of the Adw to be analogously applicable to (decisions taken on the basis of) the provisions in Article 1:1. , paragraphs 2
to 5 of the Adw. This adoption of EU law provisions is not prohibited and the decision-making about the choice made is
reserved to the Dutch legislator. If the British legislator has made a different choice and has designed its own formal
legal framework around the judicial assessment of licenses such as the present one, this does not affect the legitimacy
of the choice of the Dutch legislator.

11. The parties have requested the court to reopen the investigation for a new written round if the court

comes to the conclusion that the correct assessment framework is the CDW or the UCC and not the Awb. The

court denies this request. In view of the structure of the provisions cited in the judgment and its own knowledge of
customs law, the court sees no added value in a new written round. The assessment framework of the CDW has been
sufficiently crystallized in the case law of the Court of Justice of the European Union and does not include the
possibility or scope for legal persons such as claimants to challenge individual decisions that are addressed to others.

12. In view of the judgment on the admissibility of the objection, the court does not arrive at a further assessment of
the dispute. The court rejects the request for a preliminary injunction on the same ground.”

5 Assessment of the dispute
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5.1.

5.2.

5.3.

The period of validity of the contested license expired on 30 September 2016. When asked about this, the Minister stated at the hearing
without being contradicted that all goods transferred to France up to and including 30 September 2016 on the basis of this license will not
return to the Netherlands if the license is granted. destroyed. The question then arises as to what interest the appellants still have in the

appeal they have lodged.

In this regard, the appellants have argued in the first place that a substantive judgment in the dispute in question may still be important
for combating any future permits. In that context, the appellants point to the fact that the contested licence, which was valid until 30
September 2016, was subsequently extended until 31 October 2017, as a result of which the interest in the present proceedings is still

present.

In the Court's opinion, the aforementioned interest does not constitute an interest in bringing proceedings. The reasoning for this opinion
is that the extension of the permit, from both a substantive and formal law point of view, constitutes an independent decision, for which a
new assessment of the applicable conditions has taken place. A new assessment in such cases is necessary because the situation in the
region concerned is subject to change. This means that a decision to 'extend’' cannot be regarded as an extension of the decision taken
earlier — currently in dispute. The decision to extend cannot therefore be taken into account in determining whether there is an interest in
bringing proceedings. This judgment does not lead to a lacuna in legal protection, because a separate legal action is open against the
decision to extend the license. The fact that the appellants did not make use of this in the present case does not alter this. The fact that
permits such as the present one are issued for a limited period does not make the judicial process extremely difficult or impossible,

because the Awb contains a special arrangement for urgent cases (see Article 8:52 Awb).

The foregoing leads to the conclusion that, in a case in which the outcome of the objection or appeal procedure cannot in concrete terms
lead to a more favorable result for the person concerned, neither the administrative authority nor the administrative court may be required
to give a decision because of the principle of it for possible future cases. There is only an interest in bringing proceedings if the use of the
legal remedy can put the applicant in a better position with regard to the contested decision itself (HR 23 March 2012, no. 11/01321,
ECLI:NL:HR:2012:BV0655, r.0. 3.4). Since that is not the case, there is no legal interest in that regard.

An interest in bringing proceedings may also lie in a claim for compensation. In any case, this requires that the appellants submit that
they have suffered damage as a result of the contested decision, also apart from the costs of the proceedings (cf. HR 3 December 2010,
no. 09/04397, ECLI:NL:HR:2010:BO5988 , para 3.5.4).

5.3.1.  When asked about this, the appellants stated in the first place that, if they are successful, they intend to claim symbolic
compensation.
In the opinion of the Court, it is sufficient to declare the intention to
to claim symbolic damages, not to give the appellants an interest in bringing proceedings. The appellants must
demonstrate to a certain extent that damage has been suffered as a result of the contested license (cf. ABRvS 11 November
2009, 200902754/1/H1, ECLI:NL:RVS:2009:BK2900, point 2.1.1 and CBB 4 October 2007, AWB 06/105,
ECLI:NL:CBB:2007:BB5004, point 5.1). The appellants have failed to do so; the Court considers that the mere assertion that —
as the Court understands — their good name and reputation have been affected by the license granted, is considered by the

Court to be insufficient.

5.3.2.  The appellants also pointed to the possibility that, if the naval vessels are used by the Egyptian navy against civilians in Yemen

and Egypt, individuals from
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these countries could file a claim for damages in the future if it is established that Dutch goods have been
wrongly transferred to France for the construction of naval ships for Egypt. In the opinion of the Court, the
damage suffered by third parties — which could possibly arise in the future — does not constitute damage to
the appellants, so that this (potential) damage does not give the appellants any interest in bringing
proceedings.

In conclusion

5.4. It follows from the foregoing that the appellants have no interest in bringing proceedings in the appeal they
have lodged, so that the appeal must be declared inadmissible.

6 Cost

The Court considers that there are no grounds for a conviction on the basis of Article 8:75 of the General
Administrative Law Act.

7 Decision

The Court declares the appeal inadmissible.

The statement was made by Mrs. BA van Brummelen, chairman, CJ Hummel and

GC Boot, members of the Customs Chamber, in the presence of Mr. C. Lambeck, as Clerk. The decision was
made public on January 24, 2017.

An appeal in cassation against this judgment can be lodged with the Supreme Court of the Netherlands (tax
chamber), PO Box 20303, 2500 EH The Hague within six weeks of the date on which it was sent.
The following must be taken into account:

1. A copy of this decision is submitted with the notice of appeal.

2. the notice of appeal must be signed and state at least the following:

a. the name and address of the applicant;

b. a date;

c. a description of the decision against which the appeal in cassation is directed;

d. the grounds of the appeal in cassation.
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A court fee is payable for lodging an appeal in cassation. After the appeal in cassation has been lodged, the
applicant will receive a court registry fee note from the clerk of the Supreme Court.

In the appeal in cassation, the Supreme Court may be requested to order the other party to pay the costs of the
proceedings.



